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FOREWORD 


With this issue, Inpustriat Rexations Dicest enters 
its fourth year. The editors and publisher hope that 
the publication has achieved some small measure of 
success in its efforts to reach the goal set forth in the 
first issue—“to bring to the busy practitioner, per- 
sonnel director, labor relations director, other company 
officials, and to the student and teacher, concise and 
readable precis of the most informative and intelligent 
articles and comments on this broad area of our eco- 
nomic life, wherever they may appear.” 

Close to one hundred lead articles of more-than- 
passing interest selected from many times that number, 
have been digested since July 1958. Additional scores 
of items have been bibliographied. The comments of 
law journals on dozens of leading cases before the 
courts, NLRB, and arbitrators have also been sum- 
marized. Publications have been searched from as far 
afield geographically as Australia. Material has been 
culled from the accounting, economics, psychology, and 
management journals, as well as the more obvious 
sources. With rare exceptions, the cooperation of other 
writers, editors and publishers has been magnificent. 

We cannot claim to have exercised perfect judgment. 
Certainly, within the limits imposed by time and space, 
every attempt has been made to be complete and ac- 
curate. We have tried to choose material which bears 
repeating, and which might make some lasting con- 
tribution to the literature of the field. In all cases, 
there is no substitute for the original article or com- 
ment. All we ever hope to do is to stimulate interest, 
to chart a path, to be a lodestar. 

As in the past, comments and criticism and sugges- 
tions are welcome. 
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Employer Interference with Union 
Organization Versus Employer 


Free Speech 


Condensed from an article by Robert F. Koretz, pub- 
lished in 29 The George Washington Law Review 399- 
418 (December 1960) and printed with permission from 
The George Washington Law Review. Business address: 
The George Washington University, Washington 6, D. C. 
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I. INTRODUCTION 


The ebb and flow of controversy concerning the 
delicate task of balancing employer interference vis-a- 
vis employer free speech is reflected in the legislative 
history of three equidistant landmarks. 

The Wagner Act introduced the broad proscription 
against employer interference, restraint, and coercion 
of employees in the exercise of their rights to self- 
organization and collective bargaining. The Taft- 
Hartley amendments to the NLRA, while retaining 
the guarantees of the original act, added the important 
section 8(c), which in substance forbids findings of 
unfair labor practices based upon expressions contain- 
ing no threat of reprisal or promise of benefit. The 
LMRDA has imposed reporting requirements upon 
employers concerning payments, expenditures, and 
arrangements designed to interfere with employees’ 
statutory rights. But it also provides that “nothing 
contained in this section shall be construed as an 
amendment to, or modification of the rights protected 
by, section 8(c) of the National Labor Relations Act, 
as amended”. For present purposes, then, the 
LMRDA represents no significant revision of sub- 
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stantive legal doctrine concerning employer free 
speech; but it may well mark a turning point in at- 
titudes concerning the appropriate limits of employer 
persuasion. In reviewing the 25-year history of the 
problem, this paper will attempt merely to sketch 
broadly some highlights. 


Il. BACKGROUND-DEVELOPMENTS UNDER 
THE WAGNER ACT 


A brief restatement of preceding doctrine is neces- 
sary to an understanding of this controversy and of 
current doctrine. Under the Wagner Act, the NLRB 
originally took the position that an employer must 
remain strictly neutral with respect to his employees’ 
organizational choice. This view was grounded in the 
notion that the employer’s superior economic position 
carried with it “an inherent fear of economic repris- 
al” which lent great weight to his slightest suggestion. 

The problem was clarified to some extent by the 
Supreme Court of the United States in the Virginia 
Electric & Power case. The Court held that an em- 
ployer is constitutionally protected in expressing his 
views on labor problems so long as the statements do 
not amount to “coercion.” Thereafter the NLRB held 
that anti-union statements, not patently coercive, vio- 
lated the Act only when found to be a part of a coercive 
course of conduct. 

Shortly before the passage of Taft-Hartley, the 
NLRB evolved a “compulsory audience” doctrine, 
which placed major emphasis upon the circumstances 
in which the antiunion statement was made, rather 
than upon the content of the speech. Thus, in the 
Clark Bros. case, the Board held that the employer 
violated the Act by compelling his employees during 
working hours to listen to an antiunion speech which 
in itself might be constitutionally protected. The 
Board reasoned that one of the rights guaranteed by 
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the Act is the right to be free to determine whether or 
not to receive aid, advice, and information concerning 
self-organization, and that this right is violated when 
the employer utilizes his power to compel employees 
to assemble and listen to a speech. 


Ill. IMPACT OF TAFT-HARTLEY ACT 


It is reasonably clear that in section 8(c) Congress 
was concerned mainly with revising two aspects of 
prior NLRB rulings: (1) the “compulsory audience” 
doctrine; (2) an alleged abuse of the “course of con- 
duct” doctrine, that is, the tendency of the Board to 
hold that an employer’s speech, in itself. privileged, 
was coercive merely because the employer had com- 
mitted some severable and unrelated unfair labor 
practice. 

It seems convenient to classify subsequent NLRB 
and court rulings under two separate but related 
rubrics upon which the Board has focused its atten- 
tion: (1) the circumstances, that is, where and when 
the employer may speak; and (2) the content, that is, 
what he may say. 


A. The Circumstances 


The NLRB quickly paid heed to the legislative his- 
tory of Taft-Hartley and held that section 8(c) re- 
quired abandonment of the “compulsory audience” 
doctrine as formulated in Clark Bros. But at about the 
same time the Board in the General Shoe case noted 
that the language of 8(c) applies only to unfair labor 
practice cases; asserted its responsibility in election 
cases to require “laboratory conditions” and the pow- 
er to set aside elections for conduct which might fall 
short of an unfair labor practice; and set aside an 
election largely because of the employer’s device of 
calling small groups of employees into his office for 
an antiunion address. The Board soon evolved what 
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has been called the “compulsory audience” doctrine 
in “scant disguise.” Beginning with the Bonwit 
Teller case, the Board applied the so-called “equal 
opportunity” principle, that it is an unfair labor prac- 
tice for an employer “to use company time and prop- 
erty to speak against unionization on the eve of a 
Board election without permitting the union to present 
its views under substantially similar conditions.” 

The broad “equal opportunity” principle never 
gained acceptance in the reviewing courts. 

The NLRB nevertheless continued to adhere to its 
position until the latter part of December 1953 when, 
following a majority change in membership under a 
new administration, the reconstituted Board reversed 
the broad Bonwit Teller doctrine and announced new 
rules as to employer speechmaking in both unfair 
labor practice proceedings (Livingston Shirt) and in 
election cases (Peerless Plywood). 

While the Board’s decisions clarified certain aspects 
of the problem, others remained clouded. Some clari- 
fication of the situation may be found in subsequent 
litigation culminating in the opinion of the Supreme 
Court in the Nutone and Avondale Mills cases. In the 
former, the NLRB had held that it was not an unfair 
labor practice for an employer to enforce rules for- 
bidding solicitation on company time and distribution 
of literature on company property while the employer 
distributed on his property antiunion but noncoercive 
literature. 

The District of Columbia Circuit, reversing the 
NLBB, took a different position. It conceded that sec- 
tion 8(c) “wipes out the taint of discrimination” 
which might be involved in a noncoercive speech favor- 
ing one union as against another or in a speech against 
any union. But, said the court, it does not at the 
same time obviate the principle that a no-distribution 
rule must have a valid reason to be enforced. 
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Conversely, in Avondale Mills the Fifth Circuit dis- 
agreed with the NLRB’s view that enforcement by 
the employer of a no-solicitation rule was illegal in 
the light of the employer’s attendant and coercive 
antiunion campaign. 

The Supreme Court passed upon both cases in a 
single opinion, holding that under principles equally 
applicable to both, the employer’s conduct was not 
illegal under the circumstances. The Court stated 
that it could not “lay down ...a rule of law” 
that, “when the employer himself engages in antiunion 
solicitation that if engaged in by employees would 
constitute a violation of the rule ... his enforce- 
ment of an otherwise valid no-solicitation rule against 
the employees is itself an unfair labor practice.” The 
court expressly noted the absence of two relevant cir- 
cumstances: (1) that the employees or their union had 
requested the employer “to make an exception to the 
rule for pro-union solicitation”; and (2) “that the no- 
solicitation rules truly diminished the ability of the 
labor organizations to carry their message to the em- 
ployees.” As to the latter circumstance, the Court ob- 
served that this is a “vital consideration” in deter- 
mining not only the validity of a no-solicitation rule 
but also the lawfulness of the application of a valid 
rule, and that the statute does not command the ability 
of unions to use every medium of communication or 
any medium used by the employer. 

The Court seems clearly to reject the suggestion of 
Woolworth that section 8(c) grants an absolute privi- 
lege irrespective of attendant circumstances. But it 
also seems to reject the implication of Livingston 
Shirt, and the Second Circuit’s ruling in Bonwit Tel- 
ler, that the presence of a broad but privileged no- 
solicitation rule automatically transmutes the exercise 
of the employer’s free speech privilege under section 
8(c) into an unfair labor practice. Whether the Court 
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also rejects the implication of Livingston Shirt, and 
the Second Circuit’s ruling in American Tube Bend- 
ing, that the presence of “an unlawful broad no- 
solicitation rule” creates an unfair labor practice, is 
more difficult to discern. But the fact of the exist- 
ence in Avondale Mills of unlawfully coercive anti- 
union solicitation by the employer suggests the same 
conclusion. If this be so, the Board will be required, 
as it is required in determining the validity of a no- 
solicitation rule, to evaluate in each case the ability 
of the union to reach the employees through “alterna- 
tive channels.” 

As to the 24-hour election rule of Peerless Plywood, 
the NLRB, notwithstanding some initial expressions 
of congressional disapproval, has continued to adhere 
to it. 

Finally, the Board has continued to apply an elec- 
tion case rule, which presumably has its roots in the 
General Shoe case, “that a free election is impossible 
where the employer has endeavored to influence the 
results by the device of interviewing a substantial 
number of his employees, individually or in small 
groups, away from their work stations and at such 
places of authority as the office of a superior, for 
the purpose of urging them to reject a participating 
union.” As in the case of the 24-hour rule, there have 
been numerous decisions interpreting and applying 
this rule. Although the foregoing election case doc- 
trines are seldom scrutinized by the reviewing courts, 
the few decisions in this area strongly support the 
NLREB’s position. 


B. The Content 

As to the content of employer speech, most litiga- 
tion has centered about what may be categorized under 
three broad issues: Whether, and the extent to which, 
(1) section 8(c) permits evaluation of employer state- 
ments in the light of surrounding and related circum- 
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stances, (2) a “threat of reprisal or promise of bene- 
fit” may be implied from the words themselves, and 
(3) interrogation concerning union matters is violative 
of the statute. 

1. Effect of surrounding circumstances. The leg- 
islative history of section 8(c) reflects congressional 
dissatisfaction with an alleged NLRB tendency to find 
that speech, otherwise privileged, was coercive be- 
cause the employer had committed some severable and 
unrelated unfair labor practices. But it is far less 
clear that Congress intended to legislate the opposite 
extreme which might follow from a literal reading 
of section 8(c): that no consideration might be given 
to any expression not coercive on its fact. The NLRB 
soon adopted a middle ground. To illustrate this prop- 
osition, the Board referred to a case in which an em- 
ployer’s speech was calculated to impress his em- 
ployees with the fact that a union was an unnecessary 
outside influence which he preferred not to have in 
his plant. Immediately thereafter he polled the em- 
ployees as to whether he should “step out completely 
and let the business go on its own power.” The 
Board held that the speech and poll together were 
a threat that the employer might cease operating his 
business if the employees voted for the union, and that 
the employer’s total conduct in this respect violated 
the act. This approach finds ample approval in the 
decisions of the reviewing courts. 

2. “Threat of reprisal... or promise of bene- 
fit.” A random sampling of the vast volume of cases 
indicates that section 8(c) privileges a wide range of 
antiunion speech. And it appears that insofar as the 
content of the speech itself is concerned, the NLRB 
has departed from the suggestion of General Shoe that 
different standards might be applied in election cases 
from those applied in unfair labor practice proceed- 
ings. Thus it has been held that employers may urge 
their employees to reject or repudiate unionization or 
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to vote for a particular union, recount existing bene- 
fits and suggest that a union could obtain no more, 
and disparage the union and its representatives and 
question their motives in seeking representative status. 

The rulings which have produced the greatest 
amount of indignation and adverse criticism are those 
in which the NLRB has distinguished between illegal 
“threats” or “promises” on the one hand, and priv- 
ileged “predictions” or “prophecies” or “expressions 
of legal position” on the other. 

Although there are decisions of reviewing courts 
which seem to sanction the NLRB’s approach, a re- 
cent contrary decision of the District of Columbia 
Circuit in Electrical Workers v. NLRB, merits notice. 

3. Interrogation. Development of NLRB doctrine 
as to employer interrogation of employees concerning 
union matters parallels other doctrinal convolutions. 
By 1949 the Board in Standard-Coosa-Thatcher had 
crystallized the rule that interrogation per se is un- 
lawful. But the interrogation per se doctrine did 
not long withstand the impact of adverse court deci- 
sions and other influences. In 1954 the Board in Blue 
Flash Express repudiated the per se doctrine, and 
adopted as a test substantially that laid down in one 
of the more thoughtful opinions of the reviewing 
courts, that of the Second Circuit in Syracuse Color 
Press, in which the court stated that “The time, the 
place, the personnel involved, the information sought 
and the employer’s conceded preference, all must be 
considered in determining whether or not the actual 
or likely effect of the interrogations upon the em- 
ployees constitutes interference, restraint or coercion”. 
But where, as in Blue Flash Express, the interroga- 
tion, though systematic, was for the legitimate pur- 
pose of verifying the union’s majority claim and the 
employees were so advised, was accompanied by as- 
surances against economic reprisals, and was not ac- 
companied by other unfair labor practices, such 
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conduct has been held to fall short of a statutory viola- 
tion. 


IV. CONCLUSIONS 


The foregoing sketch of developments, while admit- 
tedly cursory, leaves little doubt but that the total 
trend over the 25 years since the enactment of the 
Wagner Act has been in the direction of enlarging the 
area in which the employer is free to express his 
views on unionization. As to the content of employer 
speech, there has been a transition from the require- 
ment of absolute neutrality to a privilege to express 
strong “views, argument or opinion,” in general qual- 
ified only by the necessity of refraining from overt 
threats or promises. And, as to the circumstances in 
which such views may be aired, only narrow limita- 
tions remain. 

It is possible to detect increasing concern as to 
whether the pendulum may not have swung too far 
in protecting freedom of speech at the cost of freedom 
from interference—a concern reflected in the legisla- 
tive history of the reporting provisions of the 1959 
statute. Much of the present dissatisfaction with the 
existing balance stems from the fact that, beginning 
with Taft-Hartley and culminating in the 1959 amend- 
ments to that statute, ever-increasing limitations have 
been placed upon labor’s organizational economic pres- 
sures, partly under the banner of freedom of employee 
choice and largely because of the belief that it is 
necessary to curtail union strength in order to restore 
a proper balance of power. While excessive union 
power might justify strengthening the employer’s bar- 
gaining position in organized industry, it has little 
relevance to public policy regarding employer inter- 
ference with organization of the unorganized. More 
particularly in terms of existing NLRB answers to the 
problem of employer free speech vis-a-vis employer 


9. 


INDUSTRIAL RELATIONS DIGEST 


interference, it has been noted that the Board’s rules 
or doctrines are such that the employer who retains 
the skilled practitioner can easily avoid, if not evade, 
in the name of free speech the statutory limitations 
on interference, restraint and coercion. 

It seems easier to place the fault than to provide 
the solution. But there can be little doubt but that 
criticism provides the starting point for inevitable 
re-examination of present premises. 


Federal Protection of Employee 
Rights Within Trade Unions 


Condensed from an article by Richard A. Givens, pub- 
fished in XXIX Fordham Law Review 259-312 (December 
1960) and printed with permission from Fordham Law 
Review. Business address: 302 Broadway, New York 7, 
N. Y. Single copy price $1.50. 


In its recognition that the power to bargain collec- 
tively must carry with it the legal obligation to re- 
spect the interests of the employees for whom the 
unions bargain, the bill of rights included in the 1959 
labor statute was anticipated by fifteen years by the 
historic decision of Mr. Chief Justice Stone in Steele 
v. Louisville & N.R.R., 323 U.S. 192 (1944). Our in- 
quiry, therefore, shall begin with the historic problems 
which brought the Steele case before the Court, and 
with Chief Justice Stone’s resolution of those prob- 
lems. 


I. THE STEELE CASE AND ITS IMPLICATIONS 


A. The Challenge of the Facts in Their Historic Set- 
ting 

Through collective bargaining and representation in 
presenting grievances, trade unions have sought to 
protect the employee’s right to his job and to give 
him a voice in his “industrial government”. As en- 
terprises grew in size and expanding transportation 
and communication facilities extended markets, trade 
unions were forced to make decisions affecting larger 
and larger numbers of workers in order to bargain 
effectively. The increasing size of the decision-making 
units therefore tended to make individual employee’s 
participation in those decisions more difficult. As 


11 


INDUSTRIAL RELATIONS DIGEST 


with all power in the hands of any group, the con- 
centrated authority of unions could not prove immune 
to abuse. The gradual process of seeking to formulate 
fair standards for the exercise of this power, however, 
as in the case of business corporations, has been made 
more difficult, on one side, by attempts to impose pu- 
nitive rather than corrective restrictions, and, on the 
other, by the blanket resistance to all corrective meas- 
ures which such attempts always excite. 

It was in this context that the facts of the Steele 
case arose. Since the Brotherhood of Locomotive Fire- 
men and Enginemen was selected by a majority of the 
employees in its crafts as exclusive bargaining agent, 
the railroads were required by the Railway Labor Act 
to bargain with it exclusively as to the condition of 
employment of all members of the crafts. The Broth- 
erhood, refusing to admit Negro employees to member- 
ship, negotiated an agreement which, while it did not 
refer to Negroes specifically, would effectively oust 
them from their jobs. Steele, a Negro employee of the 
Louisville and Nashville Railroad, sought to enjoin the 
performance of the agreement in the Alabama state 
courts, which held that the Railway Labor Act, while 
making the Brotherhood exclusive bargaining agent, 
did not impose any duties upon it which would pre- 
clude it from making the challenged agreement. 


B. Chief Justice Stone’s Decision 

An emerging line of decisions had already estab- 
lished that a private group exercising a public func- 
tion must be held to the constitutional standards ap- 
plicable to state action. In other words, the state could 
not accomplish indirectly, through delegating its au- 
thority to a private group, what would be forbidden 
if done directly. In searching for a constitutional in- 
terpretation of the Railway Labor Act in the light of 
this principle, Chief Justice Stone began with the stat- 
ute itself. By its creation of an exclusive bargaining 
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representative, he found that, by implication, the stat- 
ute also imposed a duty of fairness upon that repre- 
sentative. 

In determining the precise nature and extent of the 
obligations to be imposed, Chief Justice Stone looked 
to the past treatment of analogous situations: 


We think that the Railway Labor Act imposes 
upon the statutory representative of a craft at 
least as exacting a duty to protect equally the 
interests of the members of the craft as the Con- 
stitution imposes upon a legislature to give equal 
protection to the interests of those for whom it 
legislates. 


Under the equal protection principle, relevant dif- 
ferentiations are permissible, but not those plainly ir- 
relevant. Applying this concept to the obligations of 
the bargaining agent, Chief Justice Stone would allow 
distinctions based on such factors as seniority or skill, 
while “discriminations based on race alone are obvi- 
ously irrelevant and invidious.” 

The Railroad and the Brotherhood argued that 
Steele should not be allowed to resort to the courts 
until he had exhausted the procedures of the Railroad 
Adjustment Board. Chief Justice Stone rejected any 
such requirement, holding that the Adjustment 
Board’s procedures applied to disputes which were 
primarily between employees and carriers, not those 
primarily between employees and their representa- 
tives. The Supreme Court remanded the case to the 
state court for further proceedings. Injunctive relief 
against both the Railroad and the Brotherhood was 
held proper. 


C. The Historic Significance of the Steele Decision 
Within the confines of the specific facts of the case, 

Steele held that a collective bargaining agent under 

the Railway Labor Act could be enjoined from apply- 
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ing an agreement which discriminated on the basis of 
race against nonmembers who belonged to the craft. 
However, the chain of reasoning by which this result 
was reached turned upon concepts of far wider ap- 
plicability. 

That Steele arose under the Railway Labor Act was 
not controlling; subsequent decisions have confirmed 
that the principles laid down in Steele are as applicable 
under the NLRA. 

Although the discrimination in Steele was effectuat- 
ed by means of a discriminatory contract, the broad 
nature of the duty of fairness imposed indicated that 
it would apply to all aspects of the bargaining process. 

Although it was important that the unfair treat- 
ment in Steele consisted of discrimination based on 
race because racial distinction among employees was 
obviously “irrelevant and invidious”, the opinion in- 
dicated that other unfair treatment would also be pro- 
hibited if it could be clearly identified as such. 

Chief Justice Stone referred to a “duty to exercise 
fairly the power conferred upon it in behalf of all 
those for whom it acts, without hostile discrimination 
against them.” This language indicated that the du- 
ty of fairness runs to members and nonmembers alike. 
This is reasonable because it is the irrevocable and 
compulsory agency analogous to governmental power 
which is created by the statute, not any voluntary 
agency created by union membership, upon which is 
based the duty imposed in Steele. 

Most of the subsequent cases dealing with the 
Steele principle did not explicitly refer to the analogy 
between public and private government employed by 
Chief Justice Stone, but the decisions may be ex- 
plained in terms of that concept, and it appears to 
be the necessary underlying basis of several of the 
important results. 

A bargaining agreement similar to that in Steele, 
designed to deprive Negro employees of their jobs, 
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arose in Brotherhood of R.R. Trainmen v. Howard, 
343 U.S. 768 (1952). The agreement was held illegal, 
even though the Steele ruling was not directly appli- 
cable since the affected employees were not members 
of the craft for which the Brotherhood bargained, and 
therefore were not actuaily represented by it. The de- 
cision may be justified on the basis that a legislature 
has a duty to protect the rights of all those for whom 
it legislates, both citizens and noncitizens, within its 
jurisdiction. By analogy, then, the union would have 
a duty towards all those for whom it “legislates,” 
i. e., over whom it has effective power, whether or 
not they are actually represented by the union. 

The public-private government analogy evokes also 
the principle that, as power implies responsibility, the 
latter further implies reasonable authority to meet it. 
This principle (without specific reference to the 
analogy) was applied in Ford Motor Co. v. Huffman, 
345 U.S. 330 (1953), involving a collective bargaining 
agreement giving seniority credit for time served in the 
Armed Forces to employees with no prior service in 
the company, thus placing them ahead of former em- 
ployees who had longer service with the company but 
less military service. The contract was challenged by 
certain employees as a violation of their rights under 
the Selective Service Act requirements that returning 
veterans be restored to their jobs without loss of sen- 
iority. In upholding the contract, a unanimous Court 
said: “The National Labor Relations Act .. . gives 
a bargaining representative not only wide responsi- 
bility but authority to meet that responsibility.” 

It has been suggested that, as a matter of constitu- 
tional interpretation, the limitations imposed by due 
process should be held applicable to private groups, 
such as unions and business corporations, which exer- 
cise substantial economic power. The view that these 
limitations apply only to governmental action would 
not prevent the gradual extension of the concept of 
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governmental action itself to include action which has 
a coercive effect similar to that exerted by govern- 
mental sanctions, where this is made possible in part 
by action or underlying permission of public authori- 
ties who are themselves bound by the constitutional 
limitations. However, the analogy between public and 
private government was not actually applied as a con- 
stitutional requirement in Steele but as a guide in 
statutory interpretation. Reliance on statutory rather 
than constitutional interpretation had the advantage 
of greater flexibility and also avoided the necessity of 
defining in advance the precise limits of governmental 
action for constitutional purposes. Under this ap- 
proach, legal protection of individual rights within 
“private governments” may develop both through the 
enactment of new statutes and by their interpretation 
in the light of the fundamental considerations explored 
in Steele, one of which was to construe the statute so 
as to avoid constitutional objections. 

The Labor-Management Reporting and Disclosure 
Act of 1959 represents a basic national decision call- 
ing for greater protection of some of the rights guar- 
anteed by the Constitution in the realm of private as 
well as public government, even though many difficult 
questions of interpretation must be resolved if the 
statute is to promote rather than restrict these rights. 
We turn now to the statute and its interrelation with 
the principles laid down in Steele. 


II. THE 1959 LEGISLATION 


A. Standards for the Rights of Union Members 

The rights in Section 101(a)(2) are closely analo- 
gous to those guaranteed by the first amendment. If 
constitutional precedents are used as a guidepost, lim- 
itations on the rights granted, in order to be sustained 
as reasonable, would have to be justified by important 
needs of the union which otherwise could not be met 
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effectively. An interest in preventing criticism of of- 
ficials, even unfounded criticism, would not suffice, 
nor would an interest in checking ideas and opinions 
viewed as undesirable. 


B. =o of Employees Rejected for Member- 

A serious problem inherent in the structure of the 
act is that all of the rights explicitly conferred on in- 
dividual employees are stated in terms of the rights 
of union members. However, the grant of individual 
rights by the act would be easily evaded if these 
rights could be denied by the expedient of refusing 
union membership. The language of the statute does 
not compel such a result, nor does it appear permis- 
sible under the Constitution or under the obligations 
imposed in the Steele decision, which appear unaf- 
fected by the statute. 

The statute confers rights on “members” of labor 
organizations. By controlling who may become a 
“member”, the union may determine who is entitled 
to the rights. Since the rights involved are conferred 
by a federal statute, this determination is clearly a 
governmental function delegated to a private group, 
and therefore subject to constitutional limitations. 

Furthermore, the statute is subject to an interpreta- 
tion which would remove constitutional objections. 
As enacted, the statute recognizes a distinction be- 
tween “membership” for private, internal union pur- 
poses and “membership” for purposes of determin- 
ing the beneficiaries of the rights conferred by the 
statute. Section 3(0) defines members for purposes 
of the act as those who have fulfilled the “require- 
ments” for membership. 

For recognition under section 3(0), a limitation on 
membership should be required to have both general 
applicability beyond a particular case and some mini- 
mum relevance to legitimate union purposes. Racial 
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discrimination, for example, would be an obviously in- 
valid ground under this standard. 

Further, section 603 of the 1959 act explicitly pre- 
serves rights under the Taft-Hartley and Railway La- 
bor Acts except where a specific amendment is made. 
Since the obligation of fair representation imposed 
in Steele is derived from the exclusive bargaining au- 
thority conferred by these statutes, the correlative em- 
ployee rights are not impaired by the 1959 act. Our 
inquiry therefore is to determine what rights are im- 
plicit in the concept of fair representation. 

The task of reviewing collective bargaining deci- 
sions in order to prevent unfairness, while at the same 
time avoiding hobbling the bargaining function, is a 
difficult one. In Huffman and Campbell, the Supreme 
Court recognized that bargaining agents must be giv- 
en broad discretion in order to perform their function. 
But difficulties involved in seeking an accommoda- 
tion between the need for broad powers to act and the 
need to protect individual rights are not new ones. 
Precisely the same problem has been encountered in 
judicial review of the acts of public government. 
From 1905 to 1937 the Supreme Court responded in 
many instances by striking down as unconstitutional 
legislation which conflicted with conceptions of indi- 
vidual rights and limited governmental powers ac- 
cepted by many at that time but which are now be- 
lieved to have been embodied in the Constitution. 
Many of these decisions have since been overruled, 
and the approach of strict confinement of governmen- 
tal authority represented by some of the earlier cases 
has been abandoned in favor of a strong presumption 
of the validity of legislation. But this has not dimin- 
ished the importance of judicial review. On the con- 
trary, the Court developed a new philosophy placing 
major reliance upon the restraints of the political proc- 
esses acting through free discussion and the ballot for 
the protection of individual rights. Under this ap- 
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proach, developed in large part under the leadership 
of Chief Justice Stone, judicial intervention was called 
for where the political processes themselves were re- 
stricted, as by limitations on freedom of expression 
or on voting rights, of where they could be expected 
to be clearly inadequate, as where state action affects 
interests outside the state, or where there is discrimi- 
nation against discrete racial or religious minorities. 
This philosophy does not necessarily place any con- 
stitutional rights in a “preferred position” over oth- 
ers; rather, the approach developed by Chief Justice 
Stone has been applied in the substantive interpreta- 
tion of the meaning of broad provisions of the Consti- 
tution, such as the due process clauses. 

It has been stated, enacted, and held that a union 
may prescribe its own qualifications for membership. 
These holdings will not be disturbed in any way if 
it is also held that, where such discriminations are 
arbitrary, they cannot constitutionally be recognized 
for the purpose of determining rights under a federal 
statute. 

Under this view, a union’s privilege to set its own 
qualifications for actual membership would be pre- 
served, but an obligation would be imposed to con- 
sider the views of others in making collective bargain- 
ing decisions. Consideration of the views of those 
arbitrarily excluded from membership would be as- 
sured by requiring that those rights specified in the 
act which are inherent also in the political restraints 
relied on in constitutional decisions be available to 
employees who apply for membership but are exclud- 
ed on grounds not having some minimum connection 
with union purposes. A union would retain the power 
of complete exclusion from its processes where it 
could show grounds having some connection with its 
objectives. 

Guarantees of the individual right to participate 
will not assure the end of corruption or racketeering, 
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any more than such rights have prevented corruption 
from arising in public government. However, demo- 
cratic rights will permit reform movements to gain 
power if and when employees become dissatisfied with 
the conduct of their representatives. 

Furthermore, democratic rights will not prevent a 
majority from flouting the interests of a minority who 
can be outvoted even though granted the right to vote. 
However, realization that the votes of even a small 
minority may be decisive against the incumbents in 
some future controversy will assure that the minority 
is not treated so harshly that wounds will remain to 
prejudice the leadership. 

Finally, no amount of democratic rights can pre- 
vent apathy or lack of interest, but the opportunities 
they provide may eventually lessen it. Individual 
rights cannot provide absolutely equal participation 
for all, because this is simply not practicable. But 
the opportunity to participate can be kept open, and 
with the opportunity open, grass roots participation 
may gradually grow, particularly in local matters del- 
egated to local decisions rather than centralized in 
distant offices. 


C. The Usefulness of Internal Procedures 


The rights guaranteed by the 1959 act or implicit 
in Steele will be far more effective in promoting in- 
dividual opportunity to participate in union decisions 
if they are effectuated by the unions themselves and 
not merely by outside coercion. The role of internal 
union procedures in enforcing these rights is there- 
fore of great importance. 

Although a member may not be required by the un- 
ion under section 101(a)(4) to exhaust remedies for 
more than four months, nothing prohibits the court 
in its discretion from seeking further clarification from 
internal union tribunals if such clarification would be 
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useful and undue delay would not result. The legisla- 
tive history of the 1959 act indicates that the four- 
month period of exhaustion of reasonable internal 
procedures specified in section 101(a)(4) need not be 
exclusive. 

A question as important as that of when exercise 
of jurisdiction should be stayed pending an internal 
decision concerns the degree of finality which can be 
accorded to internal union decisions. It would appear 
that if standards consistent with the act as set forth 
in 101(a)(5) and with Steele are applied, if the pro- 
cedures are reasonable, and if the hearing is full and 
fair, the objective of avoiding unnecessary interfer- 
ence with the bargaining function which governed in 
Huffman and Campbell should lend considerable 
weight to the conclusions reached, unless they are 
clearly arbitrary. On the other hand, if the standards 
applied are insufficient or the procedure unfair, not 
only should little weight be accorded to the conclu- 
sions, but no delay to the exercise of jurisdiction 
would be justified. 

Since the act does not specify what constitute rea- 
sonable procedures or a fair hearing, it may be ap- 
propriate to turn to prior decisions as guideposts. 
Several questions may be crucial, such as whether 
the right of cross-examination must be accorded. How- 
ever, here we will consider in detail only the require- 
ment of the impartiality of the tribunal. 

Where internal union proceedings take place before 
persons who are directly connected with or personal- 
ly involved in the dispute, Steele indicates that little 
weight can be accorded to the conclusions reached. 
Several avenues are open to overcome this defect. 

One is suggested by the Public Review Boards es- 
tablished by some unions, which consist of impartial 
outside persons who act as an internal judicial body 
to insure compliance with the individual rights guar- 
anteed by the union’s constitution. 
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A second avenue of approach could be arbitration 
itself. A union could properly require the individual 
employee to accept arbitration provided he retained 
the power to nominate or object to particular arbitra- 
tors with the same effectiveness as the union, with an 
impartial body to break any deadlock, since procedure 
would not prejudice his right to a fair and impartial 
hearing. 

A third approach which might be less expensive is 
suggested by the practice in many industries of ap- 
pointing permanent umpires to arbitrate disputes be- 
tween unions and management. A permanent umpire 
for a grievance procedure within the union would be 
similar to the procedure of a Public Review Board, 
except that a joint internal arbitration system might 
be maintained by more than one union, for example, 
with umpires apportioned geographically to act for 
several unions and thus save costs for each. 

In order to secure finality and lessen the need for 
judicial scrutiny of the impartiality of the tribunal 
in each particular case, it might be possible to de- 
velop standards for the selection of members of such 
an internal judiciary, such as a minimum term of of- 
fice and lack of prior position in the appointing unions 
or related organizations for a specified period. Also, 
the appointing unions might provide machinery re- 
quiring confirmation of the nominees by an outside 
impartial body such as a federal court, the Secretary 
of Labor, or an appropriate neutral private body. 


Ill. THE CONTINUING CHALLENGE 


The 1959 act and the implications of the Steele de- 
cision pose a momentous challenge. The challenge to 
the union movement has two facets, one presented by 
the individual rights sections of the 1959 act and by 
Steele, the second by other provisions of the act. Ex- 
panding individual participation may well be given 
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greater stress as part of a re-evaluation of the aims 
of the trade union movement, in which a greater voice 
for the employee in his industrial government as well 
as the protection of his job rights and the traditional 
goals of higher wages, shorter hours, and better work- 
ing conditions would be considered significant. 

It may well be found that the “Bill of Rights” pro- 
visions, if construed in the light of the principles laid 
down in Steele and Huffman and in the light of the ju- 
dicial philosophy of reliance upon political restraints, 
will prove of ultimate benefit rather than detriment 
to the trade union movements. 

Some employers may find that as a result of rights 
granted to individual employees, unions become more 
active and energetic, and grievances and demands 
which might otherwise lie dormant are vigorously pre- 
sented. On the other hand, wildcat strikes might be 
less prevalent, because employees would be more fully 
represented in the formulation of the original contract 
and therefore more likely to be satisfied with the set- 
tlement at least for the time being. Furthermore, un- 
ions which better represent employees will bring the 
real wishes of the employees more to management’s 
attention, perhaps resulting in an improvement of 
morale. 

Any extension of the right to participate in union 
decisions would be important in helping to make un- 
ions more effective guardians of individual employee 
rights. However, the opportunity to participate has 
little meaning unless employees accept the challenge 
it offers and take the time and effort necessary to 
make it real. 
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State Regulation of Unprotected 
Union Activity: Bypassing the 
“Arguably Subject” Test with 
NLRB Advisory Opinions 


Condensed from an article published in 70 Yale Law 
Journal 441-452 (January 1961) and printed with per- 
mission from The Yale Law Journal. Business Address: 
401A Yale Station, New Haven, Connecticut. Single copy 
price, $2.50. 


Recent Supreme Court decisions defining the extent 
to which state regulation of labor relations has been 
pre-empted by federal legislation seem to have neu- 
tralized the broad principle, enunciated twelve years 
ago in the Briggs-Stratton decision, that the states may 
regulate union conduct which is neither protected by 
section 7 nor prohibited by section 8 of the National 
Labor Relations Act. It is now well settled that, ab- 
sent violence or other dangers peculiarly the concern 
of the states’ police power, states cannot regulate un- 
ion activity protected by section 7. Similarly immune 
from state regulation are activities prohibited under 
the unfair labor practice provisions of section 8. Some 
forms of concerted union activity, while not prohibited 
by federal law, are of such questionable status as weap- 
ons in labor management disputes that they fall out- 
side the protection of section 7, and may therefore be 
subject to reprisals by management. These include, 
for example, partial strikes such as the slowdown or 
the intermittent work stoppage. It is in this area of 
union activity that the states’ power to regulate, at 
one time upheld by the Supreme Court, has been made 
unclear. 
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In Briggs-Stratton, the Supreme Court expressly 
permitted Wisconsin to outlaw a partial strike which 
was held to be neither protected nor prohibited by the 
federal act. Although violence was involved in the dis- 
pute and was enjoined by the state board’s order, 
the Supreme Court’s holding was not based on the 
states’ recognized power to regulate instances of vio- 
lence. The sole question presented was whether the 
state could regulate the nonviolent concerted activities 
involved. The Court stated that federal legislation 
does not withdraw state police powers over such ac- 
tivities unless Congress clearly manifests an intent to 
pre-empt the field. The Court then found that the 
partial strike in question was neither a protected ac- 
tivity under section 7 nor an unfair labor practice out- 
lawed by section 8. Thus, because such conduct must 
be “governable by the state or it is entirely ungov- 
erned,” the Court found the Wisconsin Board’s order 
to be a valid exercise of state regulatory power. 
4 In Garner v. Teamsters Union, however, the Court 
seemed to disallow the state regulatory power ap- 
proved in Briggs-Stratton. The state supreme court 
found that the union’s peaceful picketing fell within 
the exclusive jurisdiction of the NLRB. The Supreme 
Court of the United States affirmed this finding of 
pre-emption. The Court stated that the picketing in 
question would have been subject to section 8(b) (2) 
of the federal act, the operative provision of which is 
almost identical to the Pennsylvania statute involved. 
If, as the Court seemed to believe, the picketing was 
prohibited by section 8, its holding of pre-emption 
would not necessarily have been in conflict with the 
Briggs-Stratton decision. Indeed, the Garner Court at 
one point seemed to approve Briggs-Stratton, com- 
menting that “injurious conduct which the National 
Labor Relations Board is without express power to 
prevent” is regulable by the states. Later in the opin- 
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ion, however, the Court suggested that Taft-Hartley 
might preclude all state regulation, appearing to con- 
clude that federal pre-emption did not demand the 
express congressional mandate which the earlier 
decision had required. The Court reasoned that, by out- 
lawing certain types of picketing, Taft-Hartley im- 
pliedly left all others, whether protected or unprotect- 
ed, free of any “methods and sources of restraint,” 
and that any state regulation would therefore impinge 
on this implicit federal policy. 

The authority of Briggs-Stratton is further ques- 
tioned by the opinion in San Diego Bldg. Trades Coun- 
cil v. Garmon, which expanded the primary jurisdic- 
tion notions touched on in Garner. The earlier case 
had stated that, due to the danger of conflicting rem- 
edies, states could not regulate any activity subject 
to regulation by the Board. Garmon went further to 
hold that states could not act in any case involving 
activity “arguably subject” to sections 7 or 8, since, 
to take jurisdiction, the state tribunal would first have 
to interpret those sections in order to find whether or 
not the activity actually was subject to federal regula- 
tion. Since the Briggs-Stratton Court itself undertook 
to decide whether the activity before it was protected 
or prohibited by the federal act, the Garmon opinion 
criticized Briggs-Stratton’s approach and found it 
“no longer of general application.” The majority 
opinion disavowed the entire holding in Briggs-Strat- 
ton, including the holding that states can regulate ac- 
tivities “neither protected nor prohibited” by feder- 
al law. This issue, the majority implied, remains an 
open question. 

Expanding the justified criticism of Briggs-Strat- 
ton’s approach into a criticism of its broader holding, 
however, seems unwarranted. The Court in Briggs- 
Stratton was unqualified to decide whether the partial 
strike was protected or prohibited because that deci- 
sion involved interpretations of sections 7 and 8 which 
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must be made in the first instance by the NLRB. But, 
given a decision that the activity was neither protect- 
ed nor prohibited, the Court was not unqualified to 
decide whether such conduct should be regulated by 
the states. Problems of federal-state relations are 
matters for judicial rather than administrative “ex- 
pertise.” Thus the criticisms advanced by the major- 
ity in Garmon should not seriously disturb the reasons 
supporting the broad holding in Briggs-Stratton. 
Notwithstanding Garmon, the Garner decision re- 
mains as a possible repudiation of Briggs-Stratton. 
The language in Garner which casts doubt on Briggs- 
Stratton assumes that Congress, in passing section 
8(b), intended that only those activities specifically 
forbidden should be subject to any governmental con- 
trol. In support of this position, it might be argued 
that, because Taft-Hartley was designed to equalize 
the relative positions of labor and management, Con- 
gress intended to preclude state regulation in order to 
prevent disruption of the federally-created equilibri- 
um. Before the enactment of Taft-Hartley, however, 
states had regulated unprotected activity. In light of 
this existing pattern of regulation, of which the Taft- 
Hartley Congress took notice, it is not likely that Con- 
gress would have attempted to wipe the slate clean 
without explicitly saying so. If Congress did take 
account of existing state regulation in striking the 
balance, the Garner interpretation might disrupt rath- 
er than protect the equilibrium which Taft-Hartley 
sought to create. The Garner interpretation would 
stake out a new area in which unions would be free 
to employ self-help, unfettered by any governmental 
control. It seems difficult to attribute any such intent 
to the 80th Congress. Section 1(b) of Taft-Hartley re- 
flects a clear policy to place labor-management rela- 
tions under a rule of law, and thus represents a shift 
from the laissez-faire approach of the Wagner Act. 
Furthermore, one purpose of the 1947 act was the 
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withdrawal of economic weapons from unions, an in- 
congruous background for legislation which expands 
the union’s right to self-help. 

Although Briggs-Stratton may be good law today 
insofar as it authorizes state regulation of concerted 
activity which is held by the NLRB to be neither 
protected nor prohibited, the states’ power to act in 
this area may be assaulted from another quarter by 
the Garmon ruling that states cannot take jurisdiction 
if the activity in question is “arguably subject” to sec- 
tion 7 or 8. Accordingly to the Court in Garmon, when- 
ever the applicability of sections 7 or 8 to a particular 
activity is not clear, a state tribunal cannot take juris- 
diction unless it first interprets those sections to find 
that they do not apply—an act which would impinge 
upon the primary interpretative function of the NLRB. 
Thus it is necessary to prohibit regulation of activi- 
ties “arguably subject” to the NLRB’s jurisdiction, 
at least until there is a “clear Board determination 
that an activity is neither protected nor prohibited,” 
or until such a decision can be based on “compelling 
precedent applied to essentially undisputed facts.” 

The “arguably subject” test cuts deeply into the 
area left open to state regulation by Briggs-Stratton. 
It is practically impossible to obtain a clear NLRB 
determination that a particular activity is neither pro- 
tected nor prohibited without submitting the dispute 
in question to the Board’s formal adjudicatory proc- 
esses. The undefined status of the partial strike, per- 
haps the most significant allegedly “neither .. . 
nor” activity, illustrates this difficulty. The NLRB 
recently took the position that partial strikes are a 
per se unfair labor practice in violation of section 
8(b)(3)’s duty to bargain in good faith. Although 
the Supreme Court rejected the Board’s position in 
NLEB v. Insurance Agents Int’] Union, the Court’s 
opinion intimates that it was not returning to the 
Briggs-Stratton view that partial strikes are categori- 
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cally not prohibited. Rather, the status of such ac- 
tivity now seems to be a question to be determined 
in each case. In Insurance Agents the Court expressly 
left open the question whether partial strikes were 
protected by section 7; it adhered to the notion first 
expressed in Garmon that Briggs-Stratton’s answer to 
this question, being a primary determination which 
should have been made by the Board, was no longer 
authoritative. Resolution of this issue may be even 
more difficult to obtain in a particular case than would 
the answer to a section 8 question. 

Since the various forms of partial strike activity 
can cause serious damage to the employer, often with- 
out affording the opportunity to take counter measures 
or even to inflict the normal no-work-no-pay hard- 
ships of a strike, the states would seem to have a 
legitimate interest in regulating this activity. But the 
necessity of first resorting to a formal NLRB proceed- 
ing to resolve the “protected-prohibited” issue will 
probably sap the practical value of state remedies. If 
the employer is petitioning the state court to enjoin 
a partial strike, he cannot afford to wait more than a 
year for the NLRB to determine that the state court 
is not preempted. While a damage remedy might be 
available after the NLRB determination, suit on the 
stale claim, by disrupting rehabilitated employee rela- 
tions, may cost more than it is worth. If effective 
state regulation of the “neither . . . nor” area is 
to be achieved, therefore, a speedier procedure for ob- 
taining NLRB adjudication must be devised. 

This might be accomplished by establishing a pro- 
cedure through which the NLRB could render ad- 
visory opinions. Indeed, pursuant to section 701 of the 
Landrum-Griffin Act of 1959, which permits state reg- 
ulation if the Board finds that the effect of the labor 
dispute on commerce is not “sufficiently substantial 
to warrant the exercise of its jurisdiction,” parties in 
state courts or agencies may, upon filing commerce 
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data with the NLRB, secure an advisory opinion on 
whether the Board would assert jurisdiction over the 
ease. The advisory opinion procedure is fashioned 
under the Board’s general authority to promulgate 
rules and regulations under section 6 of the National 
Labor Relations Act. Thus section 6 appears to be 
sufficient authority to enable the Board to issue ad- 
visory opinions about jurisdictional matters which 
could be decided in actual cases before it. It might, 
therefore, authorize an advisory opinion procedure by 
which the NLRB could resolve questions of its sub- 
stantive jurisdiction under sections 7 and 8. 

Such opinions would not in every case be a deter- 
mination on the merits, but only an initial determina- 
tion of jurisdiction. The advisory ruling that certain 
conduct is within the NLRB’s jurisdiction because it 
is “protected” or “prohibited” could be given the 
significance of a complaint issued by a regional direc- 
tor. No formal order would issue without invocation 
of the Board’s normal unfair labor practice procedures. 
After a full hearing on the merits, the trial examiner 
or the Board would remain free to decide the case on 
its record. Admittedly, to the extent that a final de- 
cision might contradict an advisory opinion, and hold 
that the activity was in fact “unprotected” all the 
while, the advisory opinion procedure would not ad- 
vance the litigant very far in his search for effective 
relief. But the advantages of this procedure are to 
be found elsewhere. If the advisory opinion should 
characterize the activity in question as neither protect- 
ed nor prohibited the ruling would be dispositive; it 
would then be tantamount to a refusal by the General 
Counsel to issue a complaint in an unfair labor prac- 
tice case—the end of the matter as far as the NLRB 
is concerned. In these cases, state courts or agencies 
will be given jurisdiction over labor disputes which 
otherwise would fall into the “no law land” created 
by Garmon and its “arguably subject” test. 
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The obvious objection to such advisory opinions is 
that the summary procedure necessary for their speedy 
issuance is not appropriate for deciding the complex 
factual and legal questions often presented by disputes 
involving sections 7 and 8. It might seem ironic to 
insist upon referring a problem to the Board, and then 
to provide that only a small portion of the Board’s 
expert machinery will be brought to bear upon it. 

Yet this is in fact what often happens in the Board’s 
normal adjudicatory processes. The initial determina- 
tion on the merits of any unfair labor practice charge 
is made, not by the Board members or a Trial Examin- 
er, but by a Regional Director acting as an agent of 
the General Counsel. Although the independent au- 
thority of the General Counsel in issuing complaints 
has frequently been criticized, it has survived one at- 
tempt at repeal and must be regarded as an essential 
feature of NLRB procedure. 

Adaptation of this procedure to provide a mech- 
anism for advisory opinions would not necessarily low- 
er the quality of the NLRB’s interpretative or fact- 
finding processes. The status of many activities 
“arguably subject” to the act would probably be con- 
sidered a routine question by a Regional Director who, 
unlike a state court or agency, deals with such problems 
daily. When difficulty or unsettled issues of law are 
presented, the Regional Director could follow the cur- 
rent practice of certifying those questions to the Gen- 
eral Counsel’s office before disposing of an unfair 
labor practice charge. On close questions of law or 
fact, the General Counsel will probably allow some 
latitude in favor of preserving the Board’s jurisdic- 
tion, preferring to postpone the agency’s final answer 
to such questions until after a full hearing and review 
by the Board members. Errors made in this direction 
will be harmless, since their only effect will be to oust 
the state court of jurisdiction—a result no worse than 
that which presently obtains under the “arguably 
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subject” test. Where the facts can readily be deter- 
mined and where the Regional Director or the Gen- 
eral Counsel feels competent to interpret the law, the 
vagaries of the “arguably subject” test can be avoid- 
ed by a relatively swift decision on the applicability 
of sections 7 and 8. 

The Court in Garmon warned that it would not ac- 
cept the General Counsel’s refusal to assert jurisdic- 
tion as a clear NLRB ruling that certain conduct was 
neither protected nor prohibited. A refusal to assert 
jurisdiction, the Court noted, need not be based on a 
substantive ground; the NLRB may also choose not 
to act when the impact of the dispute on commerce is 
insignificant, or when in his discretion the General 
Counsel does not believe that the policy of the act 
would be served by prosecuting the respondent. This 
objection has in large part been obviated by the 1959 
amendment which permits states to regulate when 
NLRB jurisdiction is refused for insufficient impact 
on commerce. It remains valid, however, insofar as 
the complaint may be denied on the basis of some un- 
defined exercise of discretion. More important, the 
denial of a complaint is usually not a complete defini- 
tion of the activity’s status. But neither of these ob- 
jections to the “legal significance” of a denied com- 
plaint would apply to an advisory opinion. All that is 
required is a clear formulation of the question to be 
answered by the advisory opinion: “Is this activity 
prohibited by section 8 or protected by section 7?” 
The question is within the Regional Director’s com- 
petence, for it only asks him to articulate conclusions 
which he often makes in judging the merits of an 
unfair labor practice charge. 


Investigations Under Landrum-Griffin 


Condensed from an article by Stanley M. Rosenblum and 
Merle L. Silverstein, published in 49 Georgetown Law 
Journal 257-293 (Winter 1960), and printed with per- 
mission from The Georgetown Law Journal. Business 
address: The Georgetown Law Journal Association, 150 
Fremont Street, Worcester, Massachusetts. Single copy 
price, $1.25. ; 


INTRODUCTION 


It would seem that any discussion of the scope and 
enforcement of the investigatory power given the Sec- 
retary of Labor by the Labor-Management Reporting 
and Disclosure Act of 1959 should commence with sec- 
tion 601, entitled “Investigations.” Yet the sugges- 
tion has recently been made by at least two representa- 
tives of the Secretary that insofar as the records of 
persons required to file reports are concerned, the in- 
vestigatory powers conferred upon the Secretary by 
section 206 of Title II are as complete as section 601, 
more direct and much faster in achieving results. If 
this position is well taken, then at least with respect 
to persons required to file reports (as contrasted 
with others not so required), the Secretary of Labor 
has a handy investigatory tool unencumbered by 
problems of immunity raised under section 601. 

The purpose of this article is to demonstrate briefly 
that no independent right of investigation may be de- 
rived from section 206, but that the investigatory pow- 
er of the Secretary exists solely by virtue of section 
601, with the limitations inherent in this latter sec- 
tion. 
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THE RESPECTIVE ROLES OF SECTIONS 
206 AND 601 


Nothing in the legislative history of section 206, the 
treatment of its prototype in the Fair Labor Standards 
Act, or its plain wording, title and juxtaposition in the 
statutory scheme of Landrum-Griffin justifies the con- 
clusion that this section gives to the Secretary an in- 
dependent right of investigation. In every instance, 
this section’s legislative forerunners carried out its 
statutory heading dealing only with the retention of 
records. Nowhere does the legislative history indicate 
the grant of an independent investigative authority to 
the Secretary. 

Additionally, section 11(c) of the Fair Labor Stand- 
ards Act—after which the Senate version of section 
206 (giving the Secretary discretionary authority) was 
patterned—has been consistently interpreted as one 
imposing only an affirmative duty on the employer to 
keep records, with penalties provided for violations. 
It has never been construed to broaden the Adminis- 
trator’s investigative powers. Lastly, section 206 it- 
self is entitled “Retention of Records”; the only af- 
firmative duty it imposes is that “every person 
required to file any report . .. shall keep such rec- 
ords available for examination... .” This is far 
removed from any requirement that such records— 
without more—be produced for examination. 

The ability of the Secretary to effect his investiga- 
tory powers must derive from section 601, or not at 
all, where immunity considerations may or may not 
dictate various courses of action. 


NATURE OF THE INVESTIGATORY POWER 
UNDER SECTION 601 


1. Requirement of Subpoena 
In paragraph (a) of section 601 the Secretary is 
given the power to make investigations. It is also pro- 
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vided that in connection therewith he may enter such 
places and inspect such records and accounts and ques- 
tion such persons as he may deem necessary. Nothing 
is included to suggest that the investigative assertions 
of paragraph (a) are to be accomplished by means 
of the subpoena power given in paragraph (b) to the 
Secretary and such officers as are designated by him. 
This omission has given rise to the concern that para- 
graph(a) somehow grants independently to the Sec- 
retary a right of access, inspection and interrogation 
without need on his part to resort to the subpoena 
power of paragraph (b). 

The requirement of a subpoena can determine 
whether or not the immunity granted in a Landrum- 
Griffin investigation is real or mythical. This is an 
even greater concern under section 601 than under sec- 
tion 206 because the latter section is limited to persons 
“required to file any report” while the former speaks 
of “such persons as he may deem necessary.” 

In order to arrive at some conclusions concerning 
section 601(a) and (b), one must first turn to the leg- 
islative history of the section where it seems quite 
clear that the legislative intent was to confer upon the 
Secretary the same powers given to him in the Fair 
Labor Standards Act. It is to the judicial construction 
of sections 9 and 11(a) of the Fair Labor Standards 
Act that one must turn in determining whether or not 
these sections—or their counterparts in Landrum- 
Griffin, paragraphs (a) and (b) of section 601—give 
to the Secretary any right of free access and inspec- 
tion in aid of his investigatory powers, as contrasted 
with his clear right of subpoena. 

In at least one case the Supreme Court has indi- 
cated that it would not countenance any reading of 
section 11(a) which permitted to the Secretary inves- 
tigatory powers that were not exercised under the 
subpoena power. If it can be assumed that Congress, 
when it enacted paragraph (a) of section 601 of the 
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Labor-Management Act of 1959, also sought to enact 
and approve the judicial interpretation of its counter- 
part in the Fair Labor Standards Act, then the con- 
cern that section 601(a) gives investigatory powers 
without need for a subpoena appears to be unwar- 
ranted. 

Four years later the Supreme Court held that the 
subpoena power conferred by section 9 is given in aid 
of the investigation authorized by section 11. Whether 
this case furthers the theory that section 11(a) grants 
no independent investigatory power may depend on 
the reader’s bias; the language is elliptical at best. 

Apart from all considerations of prior judicial con- 
struction of its statutory ancestor, section 601(a) on 
reason would not appear to be a grant of investigatory 
power independent of the subpoena. To read it other- 
wise would raise serious constitutional questions be- 
cause it would give the Secretary the right to subject 
any “such person as he may deem necessary” to en- 
try, inspection and interrogation. This construction 
raises constitutional problems of self-incrimination as 
well as of unlawful search and seizure, not only with 
respect to covered persons, but also with respect to 
third parties who might have had some dealing with 
others being investigated as first parties. 

Even in Frank v. Maryland where the Supreme Court 
in a five-to-four decision affirmed the right of Balti- 
more’s Commissioner of Health to demand entry to a 
residence where it was suspected a nuisance existed, 
the majority distinguished the dissent’s asserted viola- 
tion of fourth amendment rights (made pertinent by 
the due process clause of the fourteenth amendment) 
by pointing out (1) that no evidence for criminal 
prosecution was sought to be seized, and (2) that 
inspection without a warrant as an adjunct to a regu- 
latory scheme of the community and not as a meams 
of enforcing the criminal law has been a part of our 
American history and tradition. The rationale of the 
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Frank case gives little support to any independent 
right of access under 601(a). . 

The conclusions suggested earlier are far from con- 
trolling with respect to section 601(b), which incor- 
: porates by reference sections 9 and 10 of the Federal 
Trade Commission Act. On its face section 601(b) 
grants to the Secretary or his officers a right of ac- 
i cess without subpoena, but it is so limited a right that 
it can affect only those employers who are being in- 
vestigated or proceeded against under Landrum-Grif- 
fin. It is anomalous that by the wholesale incorpora- 
tion of the provisions of section 9 of the Federal Trade 
Commission Act a much broader right of investiga- 
tion has been bestowed on the Secretary with respect to 
corporations than to labor unions, individual officers 
and individual (as contrasted with corporate) employ- 
ers. Unless the words “any corporation” can some- 
how be construed to mean “any person,” this particu- 
\ lar provision should give labor no concern. It would 
I seem impossible to read “corporation” in section 9 
to include “labor unions and their officers” despite 
one’s firm conviction that such a result would be more 
in accord with the legislative intent. 


2. Requirement of Probable Cause 


Section 601(a) gives the Secretary power to make 
an investigation “when he believes it necessary” to 
determine whether any person has violated or is about 
to violate any titles of the act except Title I. There 
is no requirement that the Secretary have probable 
cause to believe that any violation has occurred or is 
about to occur; he need only believe an investigation 
necessary to determine past or future violations. 
Hence nothing more than his simple curiosity can 
launch an investigation. 

There can be no question that the omission of prob- 
able cause as a condition precedent to any investigation 
by the Secretary was intentional. Furthermore, when 
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seven Justices in the Morton Salt case (Justices Doug- 
las and Minton not participating) approved the anal- 
ogy of the investigatory power of the administrative 
commission to the traditional inquisitorial functions of 
the grand jury, they gave judicial blessing to the 
sweeping language found in section 601(a). This de- 
cision opened the door to administrative investiga- 
tions based upon: 


(a) suspicion; (b) probability; (c) curiosity. 


Objections to a subpoena or notice to grant access un- 
der section 601(b) because it fails to spell out probable 
cause would seem, therefore, to be a waste of time 
and contrary to any statutory requirement. 


3. Relevancy of Evidence Sought 


The requirement of relevancy in a 601(b) investiga- 
tion would seem primarily to concern only documen- 
tary evidence and records. No useful purpose would 
appear to be served by challenging the relevancy of 
oral testimony. The scope of the evidence which may 
be sought under this type of administrative investiga- 
tion is quite broad and unquestionably more extensive 
than would be permitted by the usual rules of relevan- 
cy in a trial or adversary proceeding. Probably the 
best expression of the Supreme Court attitude on this 
issue is found in Endicott Johnson Corp. v. Perkins: 
“The evidence sought by the subpoena was not plain- 
ly incompetent or irrelevant to any lawful purpose of 
the Secretary . . . .” The courts will not indulge 
in a detailed analysis of the relationship between the 
purpose of the inquiry and the nature of the records 
sought, and so long as the irrelevancy does not ob- 
viously appear from the face of the subpoena duces 
tecum, objections will not be sustained. 

Amore specific definition of the loose limitations 
which apply in such cases was the analogy drawn by 
the Supreme Court in Oklahoma Press Publishing Co. 
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v. Walling. This case likened the administrative in- 
vestigation to a grand jury proceeding or a pre-trial 
discovery motion in a civil action. Thus evidence 
which might not meet the strict tests of competency 
or relevancy may nevertheless be demanded if it may 
reasonably lead to relevant evidence. 

One further comment should here be added concern- 
ing possible objections to the unreasonableness or op- 
pressiveness of a subpoena. This type of challenge 
would seem to be governed by the same rules of rea- 
sonableness as the courts apply to grand jury investi- 
gations. Suffice it to say that the courts in the past 
have not hesitated to strike down an administrative 
subpoena if the production of documents thereby re- 
quired would be unnecessarily oppressive. It is sug- 
gested, however, that the unreasonable and oppressive 
qualities must be quite patent before the courts will 
so act. 


THE SELF-INCRIMINATION PRIVILEGE AND 
STATUTORY IMMUNITY 


The investigative features of the new law apply to 
the Secretary of Labor those provisions which sections 
9 and 10 of the Federal Trade Commission Act apply 
to the Commission and, consequently, include the spe- 
cific immunity provision of section 9. This particular 
immunity statute is virtually identical with that con- 
tained in the Interstate Commerce Act, the constitu- 
tionality of which has been consistently affirmed by 
the Supreme Court since the landmark decision of 
Brown v. Walker. The general rule, first announced in 
that case and repeated so often that it is no longer 
subject to controversy, is that the immunity statute 
provides the witness with protection “coextensive 
with the constitutional privilege against self-incrimi- 
nation” and therefore totally displaces the privilege. 
Its application to specific cases has given rise to two 
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separate and irreconcilable philosophies in the Su- 
preme Court decisions. 

The first theory, sometimes called the “exchange” 
theory, reasons that Congress intended to grant im- 
munity only in those instances where the self-incrimi- 
nation privilege could have been lawfully asserted. 
In other words, the immunity is exchanged for the priv- 
ilege. 

The second theory, frequently called the “gratui- 
tous” principle, simply follows the plain wording of 
the immunity statute and therefore concludes that a 
witness testifying or producing documents in a pro- 
ceeding defined by the act receives immunity as to 
all transactions concerned in his testimony or docu- 
ments, regardless of whether a _ self-incrimination 
privilege would be applicable absent the statute. 

Even more perplexing than the mere existence of 
these two opposite theories is the historical fact that 
they seem to be applied alternately by the Supreme 
Court. The two theories interpreting the typical im- 
munity statute are mutually repugnant: the “ex- 
change” doctrine would bestow immunity only where 
the self-incrimination privilege would apply; the “gra- 
tuitous” theory enforces the clear language of the 
statute and simply grants immunity as to every 
“transaction, matter, or thing” concerning which the 
witness testifies or produces evidence, even where the 
self-incrimination privilege would not apply to excuse 
the witness. For reasons which will hereinafter be 


discussed, the “exchange” theory may already have 
been abandoned. 


1. Oral Testimony 


The creation of immunity when giving oral testi- 
mony before the Secretary of Labor is assured by 
the statute. The applicable provisions of section 9, 
being virtually identical with those of the Immunity 
Act, are clearly governed by the various decisions un- 
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der the latter. Basically, this means that the self-in- 
crimination privilege may not be asserted regardless 
of the nature of the questions asked, but that the wit- 
ness receives complete immunity as to any transaction 
or matter concerning which he may testify. 

It is equally clear that the witness need do nothing 
in order to invoke this immunity other than simply 
to answer the questions asked. It is not necessary, in 
regard to oral testimony, that he assert his privilege, 
for the immunity is automatically conferred when the 
testimony is given. However, the statute does specifi- 
cally set forth two absolute conditions which must be 
satisfied before immunity is conferred: (1) The testi- 
mony must be before the “commission” (or in this 
case the Secretary of Labor or some officer desig- 
nated by him); (2) The testimony must be given in 
obedience to a subpoena issued by the “commission” 
(Secretary). 

It is suggested that a third requirement, adminis- 
tration of an oath, might well be considered a condi- 
tion precedent to creation of immunity. Therefore, as 
a practical matter, a witness who has a bona fide fear 
of self-incrimination in an investigation under the new 
Labor-Management Act has only three points to ob- 
serve: 

(1) He must insist on a subpoena to himself issued 
by the Secretary of Labor or his lawfully designated 
officer; 

(2) He must be certain that his testimony is given 
before the Secretary or his lawfully designated offi- 
cer; 

(3) He should insist that his testimony is under 
oath. Once these three conditions are affirmed, all 
self-incrimination privileges are totally eliminated. 


2. Production of Documents 


The act likewise eliminates fifth amendment priv- 
ileges as to production of documents and physical ev- 
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idence, but provides immunity as to matters relative 
thereto for any natural person producing the items. 
Again it should be emphasized that as in the case 
of oral testimony, the production of such documents or 
evidence must be (1) pursuant to a subpoena issued 
by the Secretary or his officers, and (2) before the 
Secretary or his lawfully designated officer. In addi- 
tion, the serious question of whether the production 
must be under oath is involved. Failure of any of 
these conditions may well prevent the attachment of 
immunity to the subject matter of the produced docu- 
ments. 

Even without an immunity statute displacing the 
fifth amendment, the union officer or record custodian 
cannot refuse to produce the organizational records in 
his possession if sought pursuant to a lawful subpoena 
or administrative order. Conversely, the records of an 
individual which are his personal matters, held by him 
in an individual rather than a representative capacity, 
are fully protected by the constitutional guarantee. 

However, Shapiro v. United States propounded a 
significant exception to the privilege character of such 
personal records, an exception which will prove most 
germane to many problems arising under the Landrum- 
Griffin Act. The Shapiro decision holds among other 
things, that even the personal documents of an in- 
dividual are non-privileged if they are records re- 
quired to be kept by law, under the theory that there- 
by they actually become public records excluded from 
the constitutional privilege. Obviously, section 206 of 
Landrum-Griffin makes stringent provision for the 
maintenance and retention of records by those individ- 
uals who are obligated to file reports—records which 
would clearly fall within the exclusionary doctrine of 
Shapiro. 

It is suggested that Shapiro is quite vulnerable to 
attack and is not to be regarded as such compelling 
authority as to render futile all future attempts to ex- 
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clude the Landrum-Griffin type of record from the 
holding of that case. The basic weaknesses of the case 
may be outlined as follows: 

(1) The decision was a narrow five-to-four major- 
ity by a 1947 Supreme Court of substantially different 
personnel than the present tribunal. 

(2) The decision was undoubtedly influenced by 
the wartime emergency nature of the law involved 
(price administration and controls) which the Court 
was determined to enforce even at the expense of civil 
rights. 

(3) The doctrine expounded in the case with re- 
spect to individual records cannot possibly be extend- 
ed without doing great violence to the Constitution. 
Common sense dictates that the Shapiro decision is 
unlikely to exist for any length of time as vital prece- 
dent. While it may never be expressly overruled, it 
is reasonable to expect that the case will be narrowly 
limited to its facts, distinguished or simply not fol- 
lowed—eventually to earn its just repose as a legal 
anomaly. 

Turning to the more specific problem of whether or 
not immunity is conferred under Landrum-Griffin by 
the production of records and documents, one is again 
confronted with Shapiro v. United States. A second 
major holding of that decision, interpreting federal 
immunity legislation, specifically applies the “ex- 
change” theory and categorically denies immunity in 
any instance in which the self-incrimination privilege 
may not be claimed. The application of this rule 
would virtually eliminate all prospects of immunity in 
regard to the production of documents under a sec- 
tion 601(b) investigation. 

The only solution to this seemingly hopeless situa- 
tion is, again, a direct attack on the Shapiro decision. 
Obviously if the “gratuitous” theory were to prevail 
and thus eliminate the “exchange” doctrine, complete 
immunity would be obtained from the production of 
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subpoenaed documents. This, of course, is exactly 
what the statute prescribes when it incorporates by 
reference section 9 of the Federal Trade Commission 
Act. 

The question, then, is how to obviate the Shapiro 
decision and its “exchange” philosophy and restore 
the law in this field to a state of consistency wherein 
immunity statutes are held to mean what they say. 
It is submitted that this has probably been accom- 
plished already and that the Shapiro decision, inso- 
far as it advocates adherence to the “exchange” doc- 
trine, will no longer be followed today. Numerous 
factors support this conclusion. 

First, the historical background reveals that prior 
to the Shapiro decision the last “exchange” theory 
case was the 1913 holding in Heike v. United States. 
If, for the moment, we overlook Shapiro (and there is 
indeed cogent reason hereinafter discussed for elimi- 
nating this decision from the over-all scheme), every 
pertinent Supreme Court decision since the Heike case 
manifests an affinity for the “gratuitous” doctrine. 

Secondly, the Shapiro case should not be considered 
a true “exchange” holding, despite the specific lan- 
guage of the opinion, because the immunity statute 
therein interpreted was expressly limited. 

With Shapiro distinguished away, only the 1913 
Heike decision remains to oppose the “gratuitous” 
philosophy, an opposition which cannot be too serious 
in view of the many later cases applying the more 
liberal interpretation. But above all—and this point 
cannot be overemphasized—the clear and unequivocal 
language of the statute itself militates against this 
“exchange” theory in regard to immunity under a 
Landrum-Griffin investigation. 

Even though the Supreme Court may hold, contrary 
to foregoing considerations, that the immunity will 
not apply to the production of non-privileged docu- 
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ments, nevertheless immunity may be successfully in- 
voked if testimony is elicited from the witness con- 
cerning the documents. As Curcio v. United States 
pointed out, the non-privileged character of certain 
records does not apply to the custodian’s oral testi- 
mony in regard to those records; he might even, on 
grounds of self-incrimination, refuse to identify the 
documents he has produced pursuant to subpoena. 
Hence, since the privilege is available for his testi- 
mony, as contrasted with its unavailability for his pro- 
duction of custodial records, the immunity under the 
present statute would consequently be “exchanged” 
‘for his testimony when given. 


3. Scope of Immunity 


Under the statute, absolute immunity from prose- 
cution is conferred as to any “transaction, matter, or 
thing” concerning which testimony is given or records 
are produced. This provision appears to create the 
broadest possible scope of immunity. However, in 
Heike v. United States the immunity was held inap- 
plicable because the relationship between the testi- 
mony given and the facts involved in the subsequent 
prosecution was too remote, even though some mat- 
ters in the prosecution were in fact elicited in the tes- 
timony. It is submitted that this decision, rendered 
long before recent Supreme Court extensions of the 
self-incrimination privilege and the “line-in-the-chain 
of evidence” rule, will no longer be followed since 
the scope of the immunity must be at least as broad 
as that of the fifth amendment which it displaces, a 
doctrine approved by virtually every Supreme Court 
decision on immunity herein cited. 

The more recent Smith decision, because it seems 
to establish a requirement of “substantial connection” 
between the testimony and the immunized crime, is 
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more consistent with the statute itself and probably 
suggests the best guide to follow at present. 


PROCEDURAL RIGHTS AND RELATED 
PROBLEMS 


1. Right to a Designated Place of Hearing 

In the first paragraph of section 9 of the Federal 
Trade Commission Act (incorporated by reference in- 
to section 601 of the Landrum-Griffin Act) the Com- 
mission is given the power to require by subpoena the 
attendance and testimony of witnesses and the produc- 
tion of documentary evidence. The Commission’s (or 
the Secretary’s) power of subpoena carries with it 
these two limitations: (1) there must be a hearing; 
and (2) the place of hearing must be designated in 
advance in the subpoena. 

The administrative subpoena does not permit the 
Secretary’s representative to appear on the scene with 
a subpoena and demand immediate access to records 
or to witnesses on the premises. A representative of 
the Secretary operating under a notice of inspection 
as against a “corporation being investigated” would 
have the right to inspect documents on the premises 
and without the requirement of a hearing as set forth 
in section 9. However, since labor unions and indi- 
viduals hardly qualify under the statutory definition 
of corporations found in section 4, this right should 
not be available against them in any case. It would 
appear patent that no governmental agency can ar- 
bitrarily move in and appropriate the premises of a 
person or group of persons for a hearing and still re- 
main within constitutional limits. The statutory re- 
quirement that the place of hearing be “designated” 
must carry with it some connotation that the designa- 
tion be in advance of the duty imposed and must car- 
ry with it a reasonable time for compliance. 
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No case has been found where a witness has in- 
sisted that the literal language of section 9 of the 
Federal Trade Commission Act be followed, but it 
would seem that on proper objection a witness may 
insist that he produce his books and records only at 
a hearing and that the hearing be held somewhere 
other than his own place of business—the former as 
a matter of simple statutory construction, the latter 
as a constitutional prohibition against unlawful seizure 
and deprivation of property without due process of 
law. 


2. Right of Apprisal, Confrontation and Cross-Ex- 
amination 

Before determining whether there is a right of ap- 
prisal, confrontation and cross-examination under the 
Landrum-Griffin Act, one must determine the nature 
of the hearing to which the witness is being summoned. 
If the hearing is an adjudicative one where orders 
are issued, legal sanctions imposed or individuals’ 
legal rights affected, then section 7 of the Administra- 
tive Procedure Act comes into play and leaves no 
question that apprisal, confrontation and cross-exami- 
nation are the rights of every party whose rights or 
property will be directly affected by the agency’s 
ultimate determination. 

If the hearing is an investigational one whose only 
purpose is to determine and find facts which may sub- 
sequently be used as a basis for further action either 
by the agency, the legislature, or some law-enforce- 
ment arm, section 606 of the 1959 Labor Act and sec- 
tion 7 of the Administrative Procedure Act do not ap- 
ply. As a matter of due process, one can now be 
categorical that apprisal, confrontation and cross-ex- 
amination are not required in investigational hearings. 

Section 6 of the Administrative Procedure Act, un- 
like section 7, is not limited to the kind and nature of 


47 


INDUSTRIAL RELATIONS DIGEST 


the hearing; its application is to “any person com- 
pelled to appear in person before any agency or rep- 
resentative thereof.” Section 6 sets out certain statu- 
tory procedural requirements which appear to be as 
fully applicable to investigational hearings under Lan- 
drum-Griffin as to similar hearings conducted by oth- 
er administrative bodies, but among them is not the 
right of apprisal, confrontation or cross-examination. 


3. Right to Counsel 


Section 6(a) of the Administrative Procedure Act 
gives to any person compelled to appear before any 
agency or representative thereof the right to be ac- 
companied, represented and advised by counsel. In 
Hannah v. Larche the Supreme Court spoke with ap- 
proval of the Federal Trade Commission’s rule limit- 
ing counsel’s participation to the giving of advice. Al- 
so, the right to counsel implies that the witness shall 
have reasonable time to retain counsel—another factor 
which should effectively prevent the simultaneous serv- 
ing of a subpoena by the Secretary’s representative 
and his insistence on immediate commencement of the 
investigation. 


4. Right to Transcript of the Investigational Record 

Section 6(b) provides that every person compelled 
to submit data or evidence shall be entitled to retain 
or pay for a copy of a transcript thereof. This limits 
one’s right to a transcript of his testimony alone. 
Section 6(b) also provides that where the investiga- 
tory proceeding is nonpublic, the witness may for good 
cause be limited to inspection of the official transcript 
of his testimony. This exception answers at least one 
question and raises several others: 

(1) It makes clear that no person has the right to 
insist on a public investigational hearing. 

(2) It limits the witness’ right to a transcript of 
his own testimony even in nonpublic proceedings upon 
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a showing of good cause. By whom must the good 
cause be shown; presumably, by the administrative 
agency? If so, to whom must it show the good cause 
—to itself? Must the good cause be spelled out for 
the witness and can he object to the sufficiency of the 
showing? If so, to whom can he object? Must it be 
the Commission and, if so, can he appeal from the 
Commission’s ruling? If he can appeal, to whom? As- 
suming that he is unsuccessful in upsetting the suf- 
ficiency of the good cause and must content himself 
with an inspection of the official transcript of his tes- 
timony, must he commit it to memory or can he copy 
and take notes? If he can take notes or copy, must 
the witness do it himself or will a representative, 
such as his own shorthand reporter, be permitted to 
do so? 


5. Right to an Independent Hearing Examiner 

Although section 9 of the Federal Trade Commis- 
sion Act provides that members and examiners of the 
Commission may examine witnesses and receive evi- 
dence, the contention has been made in a few cases 
that a subpoena is invalid unless it orders the evi- 
dence returnable before an independent hearing exam- 
iner as defined in section 5(c) of the Administrative 
Procedure Act. Such a contention has been uniformly 
found to be without merit. In investigational hear- 
ings any representative who examines meets the stat- 
utory requirement of section 9 that he be an “exam- 
iner.” 


6. Objection or Resistance to Subpoenas 

A perplexing problem, and one to which the present 
law offers no solution, is the manner in which a sub- 
poena or some investigative procedure of the Secre- 
tary may be resisted without subjecting the objecting 
party to criminal penalties. 
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In this regard, the pertinent statutes have estab- 
lished two avenues of enforcement available to the 
Secretary to enforce his demands. Under section 9 
the district court may be petitioned for an order 
to compel obedience to the subpoena, a violation of 
which would constitute contempt. This method of en- 
forcement poses no problem since the district court 
would conduct a formal hearing prior to issuance of 
its order, at which time the objections to the subpoena 
might be adequately interposed. 

On the other hand, section 10, providing a second 
means of enforcement summarily constitutes it a crim- 
inal offense (with substantial maximum penalties of 
one year imprisonment and/or $5,000 fine) for any per- 
son to refuse to obey a subpoena or lawful order of 
the Secretary. Even the word “willful” is omitted 
from this statutory crime, thus making it doubtful at 
best that any defense based on lack of criminal intent 
would lie. 

The Federal Trade Commission has always elected 
to seek enforcement under the noncriminal provision 
of section 9. However, some doubt exists that the Sec- 
retary of Labor, in a similar position by virtue of 
Landrum-Griffin, would tend to be as charitable in 
dealing with certain labor unions, particularly Team- 
sters. 

It will probably be easiest first to consider what 
cannot be done in the way of a challenge. First, a mo- 
tion to quash the subpoena, although an available pro- 
cedure, is likely to be futile since the motion must 
be addressed to the administrative body itself (here 
the Secretary of Labor) for a ruling. Secondly, an in- 
junction in the district court to prevent enforcement 
of the subpoena is not available. With such proce- 
dures eliminated, the only possible recourse would seem 
to be that which is usually employed—a simple refusal 
to comply with the subpoena or order, which will even- 
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tually cause the matter to be heard and adjudicated 
in the district court. 

Supreme Court decisions in other fields of admin- 
istrative law indicate that a criminal prosecution in 
this instance may well violate due process require- 
ments where the defendant merely urges a bona fide 
objection to an administrative order. 

Before one runs the risk of criminal penalties, seri- 
ous consideration is to be given the various possibili- 
ties under the Administrative Procedure Act for 
determining whether safe methods do in fact exist. 
For instance, does a motion to quash the subpoena, 
overruled by the Secretary of Labor, provide that type 
of order which is judicially reviewable and thus satis- 
fy due process? 


CONCLUSION 


It is apparent that the investigatory provisions of 
the Landrum-Griffin Act contain the vagaries and am- 
biguities which one might expect to find in an enact- 
ment conceived in haste and in hurried response to 
political and editorial pressures. Failure to employ 
the ordinary processes of careful, deliberate legisla- 
tive study and research is clearly reflected in this act. 
Now that the political turmoil has subsided, Congress 
would do well to re-examine its handiwork in an at- 
mosphere of legislative calm and to clarify the intent 
and meaning of the act’s provisions authorizing in- 
vestigations by the Secretary of Labor. 
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v. Older Workers 


Condensed from an article by Ernest J. White, published 
in 12 Labor Law Journal 32-50, 88 (January 1961) and 
printed with permission from Labor Law Journal. Busi- 
ness address: Commerce Clearing House, Inc., 4025 W. 
Peterson Ave., Chicago 46, Illinois. Single copy price, 
$1.00. 


In 17 major cities of the United States in 1955-1956, 
the United States Department of Labor, Bureau of 
Labor Statistics, found that about 75 per cent of the 
office workers and over 60 per cent of the plant work- 
ers were covered by special retirement or pension 
plans. 

It is common knowledge that workers, age 35 and 
over, do experience difficulty in obtaining gainful em- 
ployment in the presence of a tight labor market. 

A great deal has been done and written to alleviate 
the problem, generally, but extremely little has been 
done or written on the extent to which pension plans 
in labor agreements serve to discourage employers 
from hiring older workers. Private pensions today 
are so integrated into “packaged fringe benefits” that 
it is almost impossible to segregate them and to as- 
certain their relative influence on the problem. 

The writer resorted to conducting a personal sur- 
vey, by letter, of 150 manufacturers, 35 banking and 
insurance companies who handle pension funds, and 15 


Note: The author is a member of the District of Columbia Bar, 
State Bar for the Commonwealth of Virginia and at present is serv- 
ing as a judge advocate of the United States Air Force. The views 
expressed herein are the opinions of the author and do not purport 
to reflect those of the United States Air Force or any other agency 
or department of the United States Government. 
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labor unions. Due to limited time and resources avail- 
able, this was a random selection without regard to 
type of industry, but all firms employed more than 
100 employees. Additional material was gathered 
from the United States Department of Labor and the 
United States Senate Hearings. 

The results of this study alone, conceding it to be 
a sample, tend to support the premise that pension 
plans do tend to discourage employers from hiring 
older workers. However, this study, conducted on a 
sampling basis, for budgetary considerations, is defin- 
itive only to the extent that it confirms predetermined 
convictions. Its scope was not sufficiently extensive 
for those who hold the antipode position—that is, pen- 
sion costs do not serve as a deterrent to hiring older 
workers. 

The United States Labor Department listed barriers 
v. facts in their order of importance as cited by em- 
ployers as reasons for not hiring older workers. They 
are as follows: 

(a) Barrier: They are too slow and cannot meet 
production requirements. Fact: Studies of age and 
performance in eight plants show no significant de- 
cline until after age 55, and then only a small drop. 

(b) Barrier: They lack the skills and flexibility to 
meet changing job conditions. Fact: Thorough evalua- 
tion of older job seekers’ characteristics shows a high 
proportion with skills and considerable flexibility in 
accepting change in industry, occupation and earnings. 

(c) Barrier: They cannot meet the physical de- 
mands of the jobs. Fact: Extensive analysis shows 
only 15 per cent of jobs require great strength and 
heavy lifting; among older job seekers, five out of six 
had no significant vocational handicap for jobs for 
which they qualified. 

(d) Barrier: Hiring them greatly increases pen- 
sion and insurance costs. Fact: A distinguished group 
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of experts report that under pension and insurance 
plans most prevalent today there is no significant in- 
crease in cost for new hires of older workers. 

During the course of research, two facts were made 
abundantly clear: 

(1) Pension cost today is not a major deterrent in 
hiring older workers. I submit that the statistical 
studies prepared by the United States Department of 
Labor, which tend to indicate an affirmative result, 
may have reflected an excuse or a crutch used by 
company personnel officers as their reason for not 
hiring older workers. 

(2) The federal government and labor differ with 
management as to the extent to which these costs tend 
to discourage the hiring of older workers. 

According to the studies conducted by the Depart- 
ment of Labor, companies with pension plans tend to 
discriminate more against hiring older workers than 
those companies which do not have such plans. The 
report continues: “‘Lowered production,’ ‘inflexible 
mental patterns,’ and ‘other personality handicaps’ 
were among the reasons for not hiring older appli- 
cants more frequently cited than pension and insur- 
ance costs. As generalizations, all these are essential- 
ly subjective. Their validity can be determined only 
by individual evaluation. There are wide differences 
among individuals at any given age, undoubtedly wid- 
er than would be found between the ‘norms’ for the 
several age groups if these norms could be determined. 

“In comparison, age differentials in pension and in- 
surance costs lend themselves to objective estima- 
tion.” 

Louis Hollander, president, New York State CIO 
Council, states: “In relation to the problems of older 
workers, labor’s consideration is based on the follow- 
ing principles: 

“(1) Workers’ ability must not be determined by 
chronological age alone; 
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“(2) Management must assume some responsibili- 
ty for the worker as he grows old and cannot regard 
the older worker as a liability which can be shifted 
to the community and society as a whole; 

“(3) Technological development in our country is 
such that the older worker can stay on the job and 
continue to perform productively ; 

“(4) Industry should provide for more adequate 
pensions in the future; 

“(5) Labor would support legislation that would 
provide against discrimination of workers because of 

It can be easily deduced from the above statement 
and other public pronouncements by union officials 
that labor is holding itself out as a champion of the 
older workers. But has labor, in fact, through its col- 
lective bargaining agreements, materially contributed 
to this problem? The Bureau of Labor Statistics 
analyzed virtually all collective bargaining agreements 
in the United States, covering 1,000 or more workers of 
which it had record. Under the terms of most agree- 
ments, the older job applicant, whether or not he was 
a member of the union, could expect no preferential 
treatment and little protection against discrimination 
on the basis of age. On the other hand, the worker 
growing old in the service of an employer was assured 
a greater degree of protection on the job and more 
liberal benefits than his juniors in point of service. 
This contrast between the status of the older worker 
on the outside and the older worker on the inside un- 
derscores the change in the status of the worker who 
loses his job after attaining a substantial degree of 
seniority. 

Some labor agreements incorporate a clause under 
which the employer agrees to hire “X” number of 
older workers for every “Y” number of younger 
workers hired during any given time. However, there 
appears to be a rather marked difference in labor 
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unions’ attitude toward the employed, whom it repre- 
sents, and the unemployed, whom it represented. The 
writer cannot accept labor’s premise (by omission) 
that they are blameless in contributing to the older 
workers “withering away on the industrial vine.” I 
submit that the extent to which labor contributes does 
defy statistical and objective analysis, but circum- 
stantial evidence is becoming more incriminating. I 
submit that if labor does not shift from a passive to an 
active support role in this problem, they may find 
themselves “withering away as an institution repre- 
senting labor in industry.” 

On the other side of this coin, one must consider an 
address by John M. Convery, Employee Relations Di- 
vision, National Association of Manufacturers. 

(There was) not one single mention of pension cost 
as a deterring factor, major or minor, in hiring older 
workers. Most of the items discussed were the sub- 
jective reasons given by management and discussed 
above as barriers and facts. 

Mr. Convery’s conclusion need only be mentioned: 
“Full utilization of the abilities and skills of our peo- 
ple depends upon an expanding economy. Efforts to 
provide gainful employment for the older group at 
the expense of the younger or middle age group would 
be unrealistic. The problem is one of encouraging the 
full play of initiative so that men with ideas can strike 
out into new fields to provide more goods and services 
to more people.” 

The results of the writer’s own survey indicated 
that pension cost was not a major nor a minor deter- 
rent to hiring older workers. Perhaps management 
does not want the public castigation which would re- 
sult if they admitted that pension plans for the older 
worker cost too much. 

Statistical studies for the Department of Labor tend 
to disprove the obvious silence of management and, 
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to some extent, the allegations of labor in relation to 
pension plans and the hiring of older workers. 

Everyone seems to agree that there is a problem 
and that something should be done, and yet when facts 
are presented by the government they are accepted 
or rejected in part according to the institution that 
uses them. 

I strongly recommend that the federal government 
subsidize an impartial philanthropic organization to 
study the ramifications of the problem using actuarial 
experts to settle this problem once and for all—let 
the chips fall where they may. 

This will be a major problem in the not too distant 
future; therefore, remedial action is needed now and 
not a “crash” program at a later date when there 
will be limited time for extensive study to correct the 
entire problem. 

There is no panacea for this problem of pension 
costs v. the older worker. Therefore, the following 
proposals, principal and collateral, should be factors 
for possible consideration in an overall plan to aid 
the older workers. 

An obvious solution that comes to mind, which can 
be summarily disposed of, is an extension of the fed- 
eral social security program. 

The writer cites several reasons (why this would be 
unfortunate) : 

(1) Private pension plans have been and should 
continue to be supplemental benefits in addition to so- 
cial security as the workers’ logical share of the 
profits. Any broad increase in social security bene- 
fits would tend to abate employers’ desires to grant 
new or additional pensions. 

(2) Private pension plans are specifically designed 
to meet the individual needs of different commercial 
enterprises. 

(3) Social security is not responsive to individual 
area or industrial needs. 
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(4) Social security is, of necessity, a pay-as-you- 
go proposition and any substitution for private plans 
would “dry up” the source of investment capital. 

It is the opinion of this writer that any proposal 
must center around pension cost computations. Stated 
briefly, it should be based on a percentage of annual 
earnings and length of service without reference to 
age. 

Many of the older pension plans call for retirement 
benefits in a specific amount, or on a specific propor- 
tion of current earnings. Under such plans, each dol- 
lar of pension benefits will cost the employer less cur- 
rently (in payments to the fund or to the insurance 
company) for a younger employee than for an older 
employee simply because the payments are spread out 
over a longer period of time and the return on the in- 
vested funds will be compounded over a longer time 
span. Under these conditions, the contention is true 
that “pensions cost more for older workers” for a 
specific level of benefits. (There is) gradual and pro- 
portionate increase with age when using the usual and 
standard entry age method. 

However, this can be compensated for by the em- 
ployer if he decides that the yearly cost for entry age 
at 40 is as much as he can afford. Thus, for all em- 
ployees over 40, the cost can be reduced by provid- 
ing that, for each year above the age entry of 40, the 
benefit for each year of service is reduced by 1% per 
cent. Instead of paying $2 a month for each year of 
service, at entry age 50 the cost would be $1.67; at 55 
it would be $1.50; ete. Accordingly, a plan could very 
reasonably provide that ten years of service would 
be required to retire with a pension, so that the maxi- 
mum percentage cut-back would be 15 times 1% per 
cent or 25 per cent. 

If present collective bargaining patterns are main- 
tained, any increases in benefit rate will be retroactive 
to date of employment. This fact suggests that a more 
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realistic base for computing pension costs by age is 
to assume and calculate a benefit based upon final 
annual rate of earnings. I submit that this raises a 
question of what the future rate of earnings is going 
to be, but assumptions can be made and the cost ad- 
justed periodically to prevent the creation of an un- 
sound plan. 

It is conceded that just what the future changes in 
the costs and standards of living will be is anyone’s 
guess, but Prudential Insurance Company of America 
considered a yearly 2 per cent improvement factor as 
appropriate. 

This type of presentation would remove from the 
arena of consideration all reference to age. Length 
of service and earning ability are the prime considera- 
tions reflected. It maintains pension costs at a fixed 
level of payroll costs and serves as a stimulus to the 
employee for a higher earning capacity. 

I submit that unions in negotiating pension plans 
should approach costing from this method, that is, per- 
centage of annual earnings without regard to entry age. 
This plan can be adjusted in either vertical direction 
percentage-wise to meet the needs of the individual 
employers. 

It can be seen, therefore, that cost computations 
based on a percentage of earnings would be a relative- 
ly simple matter for actuarial conversion. Annual 
costs would be constant and predictable and any ad- 
justments to compensate for increased wages would 
require simple calculations. 

The prospects for “portable” or “transferability” 
of pension credits were considered by the United States 
Department of Labor in its study of the older worker 
problem v. pension costs. It was suggested that the 
adoption of multi-employer plans would have a signif- 
icant effect on reducing whatever bias against hiring 
older workers is attributed to pension programs, 
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I submit that complete “portability” is a highly 
idealistic goal, but when difficulties encountered are 
insurmountable, why not explore the possibility of con- 
ditional or partial “portability?” Funds need not be 
transferred but merely a record accounting of an em- 
ployee’s credits would follow him. Provision could 
be suggested to the effect that monthly pension pay- 
ments would not issue until actual retirement upon 
application at the age specified in each plan—say, 55, 
60 or 65. No problems would be encountered in fund- 
ing for past service credits because, had the employee 
remained with the employer, the fund would become 
liable for monthly payments in the same length of 
time from the date of its establishment. 

Under a qualified portability scheme, pension funds 
would remain intact until actual retirement liability 
is incurred by the employee wherever he may be; no 
expensive accounting is necessary at a “central clearing 
house” for the purpose of recording these transfer 
credits, and the entire span of a worker’s produc- 
tive life will be accounted for, provided each succeed- 
ing employer has a pension plan. 

A private pension plan should be completely fi- 
nanced by the employer, but if joint payment is pro- 
vided for, the employer should contribute twice the 
amount paid into the fund by the employee, for the 
following two reasons: 

(1) Under a joint employer-employee contributing 
plan the employees pay for their own pension benefits 
for the first four or five years of their retirement be- 
cause the company uses the employees’ money first. 
If the employer contributes twice the amount, the time 
element considered in using the employees’ money is 
greatly reduced. 

(2) For every dollar the company pays, it costs 
them 48 cents, whereas every dollar the employees 
pay amounts to $1.20. This is because companies ob- 
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tain tax deduction for their expenditures and the em- 
ployees do not. 

In conclusion, there should be no compulsory retire- 
ment at age 65. Retirement after 65 should be at the 
worker’s option as long as he is able to work. Govern- 
ment, management and labor should consolidate their 
efforts in a positive way to find applicable solutions 
to the problem of the older worker. Each has a duty 
to the public and each should share the responsibilities 
proportionately. These results can be achieved more 
rapidly through the voluntary action of labor and man- 
agement than through legislation of a compulsory na- 
ture. 
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Bargaining Under the National 
Labor Relations Act 


Condensed from an article by Robert D. Papkin, pub- 
lished in 29 The George Washington Law Review 419- 
449 (December 1960) and printed with permission from 
The George Washington Law Review. Business address: 
The George Washington University, Washington 6, D. C. 
Single copy price $1.50. 


The controversy between the adherents of craft 
unionism and the advocates of industrial unionism has 
always been a bitter and recurrent one throughout the 
history of the American Labor movement. The year 
1935, however, assumes special importance in the study 
of that controversy for that year marked the introduc- 
tion of two important new elements into the struggle. 
One was the creation of the Committee for Industrial 
Organization following the vote at the American Fed- 
eration of Labor’s 1935 convention against unrestrict- 
ed industrial unionism in the mass production indus- 
tries. The other was the passage of the Wagner Act 
and establishment of the National Labor Relations 
Board. The formation of the CIO guaranteed an in- 
crease in the scope and intensity of the dispute over 
the proper form of plant organization, while the pow- 
ers conferred on the Board meant that this problem 
would never again be the exclusive concern of the labor 
movement. 

Section 9(b) of the Act imposed on the Board the 
duty to decide in each case whether the unit appro- 
priate for the purpose of collective bargaining was 
the employer unit, the craft unit, plant unit or sub- 
division thereof. Since 1935, section 9 of the Act has 
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been subject to only one relatively minor amendment 
insofar as the craft versus industrial unit issue is con- 
cerned. Yet the Board has made several shifts of pol- 
icy in the course of dealing with this issue. This ar- 
ticle is an effort to discuss the Board’s changing 
attitudes on the question of craft versus industrial rep- 
resentation and to suggest some possible short-comings 
in the Board’s present views on the problem. 

The problem presents itself as a variant of one of 
two basic situations. First, in the case of a new plant 
or a previously unorganized plant, the Board may be 
presented with the petition of a single labor organiza- 
tion claiming that a segment of that plant is appropri- 
ate for separate representation on a craft, department- 
al or other basis; or more commonly, two or more labor 
organizations may make claims, one seeking a plant- 
wide unit while the other wishes to represent a small- 
er unit. Second, in the case of a plant with a history 
of collective bargaining on a plant-wide basis, a labor 
organization may seek to sever from the more com- 
prehensive unit a group whose separate representation 
is advocated on the basis of such factors as special 
skills or functional distinctiveness. 

The Board must strike a balance between two con- 
flicting demands: freedom of employees to choose 
their bargaining representative and stability of labor 
relations in the plant. If the Board were to grant 
separate representation to every group that asked 
for it, chaos might result for there are always dissident 
groups of employees. On the other hand, if the Board 
never permitted separate representation, the legitimate 
special interests of groups with peculiar skills and 
functions might be submerged in a plant-wide unit. 

Early in its history, the Board developed the 
“Globe” election to help it decide disputed unit cases. 
In the Globe case, one union sought an overall unit of 
all production and maintenance employees while two 
other unions sought to represent separately two small 
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craft groups. After reviewing the collective bargain- 
ing history and the nature of the employer’s opera- 
tions, the Board concluded that either an overall unit 
or three separate units might be appropriate and that 
where the considerations were so evenly balanced, the 
determining factor should be the desire of the employ- 
ees themselves. The Board permitted the two craft 
groups to vote as to whether they wanted separate 
representation or were willing to be part of the larger 
industrial unit. 

In the first years of administration of the Act, a 
split developed within the Board as to the use of 
“Globe” elections in cases where an industrial unit 
had been established by either collective bargaining 
or a Board decision. 

However, there were cases in which the Board was 
unanimous in its use of the “Globe” device. In a case 
where no industrial union claimed the right to bargain 
on a plant-wide basis, all concurred in a finding that 
a craft group was the appropriate bargaining unit. 
And, in another case, where a group of craft employ- 
ees had a history of attempts to bargain on a craft 
basis, all concurred in the direction of a “Globe” elec- 
tion. 

In 1939, the Board set forth an important limita- 
tion upon its general pravtice of granting “Globe” 
elections when it promulgated the controversial Amer- 
ican Can doctrine. In that case three unions petitioned 
for small craft groups. The employer and the Steel 
Workers Organizing Committee contended that the 
overall production and maintenance unit established by 
a 1937 collective bargaining contract was the only ap- 
propriate unit. Member William M. Leiserson, speak- 
ing for the Board, said the Board was not authorized 
by the Act to split the appropriate unit established 
by collective bargaining and embodied in a valid ex- 
clusive collective bargaining agreement. Rather the 
Board should look to “established custom and prac- 
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tice” as embodied in those agreements for a proper 
determination of the appropriate unit. _ 

In the early 1940’s the Board began to depart from 
the American Can doctrine and develop what came to 
be known as the “craft identity” rule. The first cases 
involved requests for units of pattern makers. In 
one case, the United Auto Workers had been certified 
in a plant-wide unit as a result of a Board election 
and had entered a collective bargaining agreement. 
Nevertheless, the Board directed a “Globe” election 
for the pattern makers pointing to such factors as the 
maintenance by the Pattern Makers League of its 
identity as a labor organization and the extension of 
its membership during the period of plant-wide bar- 
gaining, the resistance by the Pattern Makers of UAW 
efforts to have them join that union, and the fact that 
the Pattern Makers League did not have notice of or 
participate in the hearing which determined the origi- 
nal unit and therefore could not be said to have 
acquiesced in that determination. 

In 1944 the Board fully elaborated the “craft iden- 
tity” doctrine in the General Electric case. The Board 
pointed out that it had set up certain prerequisites 
which had to be met before a craft group would be 
severed from an established production and mainte- 
nance unit. 

Between 1944 and the enactment of the Taft-Hartley 
amendments in 1947, the Board continued to apply the 
“craft identity” rule to permit craft severance from es- 
tablished units. In some cases, all the elements of the 
doctrine appeared to be present. In other cases, the 
Board often relaxed the requirements of the rule. 
However, during this same period the Board continued 
in a number of cases to deny craft severance in the 
face of a bargaining history in a larger unit. Among 
the reasons relied on by the Board for its refusal to 
sever were the acquiescence of the craft employees 
in the plant-wide unit, failure of the craft to maintain 
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its identity, and a relatively recent opportunity on the 
part of the craft group to express its preference for 
separate representation. 

During this period the Board also began to give 
increased attention to the nature of the group for 
which separate representation was sought. Such char- 
acteristics as separate location within the plant, sep- 
arate supervision, lack of interchange with other em- 
ployees, whether craft groups were customary in the 
industry, wage rates, hours and working conditions of 
the group sought compared to other employees in the 
plant, and perhaps most important of all, existence 
of an apprenticeship program for the group were often 
pointed to by the Board as indicating that these em- 
ployees had interests separate and apart from the other 
employees which could best be served by separate rep- 
resentation. 

The amendment that finally emerged from the ef- 
fort of Congress to deal with the problem was con- 
tained in a proviso to section 9(b) which forbade the 
Board deciding “that any craft unit is inappropriate 
for such purposes on the ground that a different unit 
has been established by a prior Board determination 

” 


Aside from laying the American Can rule to rest, it 
was made clear both in the Senate report and in the 
remarks of Senator Taft on the floor of the Senate 
that the amendment still left to the Board wide discre- 
tion to review all the facts in determining the appro- 
priate unit. 

In a number of early cases decided after the addi- 
tion of section 9(b)(2), the Board rejected the con- 
tention that the Taft-Hartley amendments required it 
to exercise its discretion in favor of smaller depart- 
mental units over plant-wide units, pointing out that 
the new Act did not affect the Board’s reliance on 
“community of interests” as the principal criterion 
in grouping employees for bargaining purposes. 
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It was not until the National Tube case that the 
Board made a major pronouncement as to the effect 
of section 9(b)(2). In that case, the petitioner sought 
to sever a group of bricklayers from a long estab- 
lished industrial unit in the basic steel industry. The 
Board said that section 9(b)(2) did not preclude the 
Board from utilizing a prior Board determination or 
past bargaining history as a factor in determining 
the issue of craft severance, so long as neither was the 
sole ground upon which the Board predicated a de- 
cision that a craft unit was inappropriate. And regard- 
less of any limitation on the use of the bargaining his- 
tory of a particular employer, bargaining history in 
the industry involved would still be a weighty factor. 
Applying these observations to the case before it, the 
Board found a craft unit inappropriate in view of the 
integrated nature of operations and the bargaining 
history in the steel industry. 

The effect of the National Tube decision was to 
eliminate completely craft severance in the basic steel 
industry. The broad sweep of the decision did not 
accord with the legislative purpose of giving craft 
groups greater power to organize separately. It would 
have been preferable for the Board simply to have 
indicated that in certain industries integration of op- 
erations and past bargaining history made craft units 
inappropriate except under unusual circumstances. 

Between 1948 and 1951 the Board gradually extend- 
ed the National Tube doctrine to three other industries: 
basic aluminum, lumber, and wet milling. In a number 
of cases the Board flatly refused to extend the doc- 
trine on an industry-wide basis or even plant-wide basis 
regardless of the degree of integration of operations 
in the particular plant involved or in the industry as 
a whole. The Board also made an effort to limit the 
National Tube doctrine by strictly defining the four 
industries in which it was applied and permitting sev- 
erance where the particular plant did not fall within 
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the definition or exhibited a lack of integration in its 
operations. 

The Board devoted increasing attention in the years 
after the enactment of Taft-Hartley to the special fea- 
tures of a group that justified special treatment. The 
one requirement that runs through virtually every one 
of the cases is the possession and the exercise by the 
employees sought of some special skill or function 
that distinguished them from employees in the plant, 
whose work was essentially routine and repetitive. 
One factor on which the Board laid particular stress 
in determining craft status was the presence of an ap- 
prenticeship program, although where other factors 
indicated that the employees were craftsmen, the ab- 
sence of a training program or apprenticeship require- 
ment was not regarded as fatal. Other important con- 
siderations that the Board pointed to in finding that an 
employee group constituted a true craft were separate 
physical location in the plant and separate supervi- 
sion, although again the presence of these elements 
would not guarantee a finding that certain employees 
were craftsmen. Other criteria frequently relied on by 
the Board in finding a certain group appropriate for 
separate representation were: separate seniority ros- 
ters, higher pay rates, and absence of interchange with 
other employees. 

The Board enunciated a number of other rules relat- 
ing to separate representation that have continued to 
loom large in Board thinking. For example, the 
Board would refuse to sever a craft group that met 
all the other requirements if the group comprised only 
a segment of the employee classifications in the plant 
possessing similar skills or performing comparable 
work. The Board also determined that craft sever- 
ance had to be coextensive with the bargaining unit. 

During this same period the Board also began to 
develop more precise criteria to determine the circum- 
stances under which it would sever, or grant separate 
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representation to, departmental units. The Board rec- 
ognized that there existed certain identifiable and 
homogeneous departments which performed opera- 
tions substantially different from those performed in 
the rest of the plant, contained all the employees of a 
particular kind in the plant, and frequently had a 
history of separate bargaining. Some groups, such as 
machine shops and toolrooms, generally had to have 
“a substantial nucleus of craftsmen” but this require- 
ment was not rigidly enforced. The departmental units 
most frequently found appropriate by the Board were 
toolrooms and machine shops, powerhouses and boil- 
er rooms, and truck drivers. However, the Board was 
willing to extend the same status to other groups that 
met the requirements. The Board continued to refuse 
severance to maintenance departments in the face of 
broader bargaining history, or where the group lost 
its functional distinctiveness by performing produc- 
tion work. 

In the Westinghouse case, the Board made an im- 
portant change in its departmental severance policy. 
In the future, the Board announced that it would 
grant departmental severance only where the skills of 
the employees that formed the craft nucleus in the 
department were not duplicated elsewhere in the plant. 
Where there were other similar craftsmen in the plant, 
the Board would grant severance only in accordance 
with its usual requirement that all members of the 
craft in the plant be included, and would grant sever- 
ance only in a craft and not a departmental unit. 

In the first seven years after the enactment of the 
Taft-Hartley Act, the Board developed a set of poli- 
cies toward the separate representation of craft and 
departmental groups that in some ways pointed in the 
opposite direction from the intent of section 9(b) (2) 
and the Congressional debates on the problem, while 
in other ways employee freedom of choice was em- 
phasized without any consistent policies to apprise em- 
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ployers and labor organizations as to when separate 
representation would be permitted. It was not until 
1954 that a full re-examination of the problem was un- 
dertaken. 

In the American Potash case, the Board established 
the principles that presently guide its craft severance 
policies. The Board first re-examined the legislative 
history of section 9(b)(2) and reached just the op- 
posite conclusion from the one it had reached in the 
National Tube decision. It held that Congress had tak- 
en the position that the specific community of inter- 
ests among members of a skilled craft outweighs the 
community of interests that exists among employees 
in general, and that the right of separate representa- 
tion should not be denied the members of a craft 
group because they are employed in an industry which 
involves highly integrated production processes and in 
which the prevailing pattern of bargaining is indus- 
trial in character. Therefore, the Board decided that 
the National Tube doctrine should not be extended 
any further, although it would continue to apply it 
where it already existed since to do otherwise would 
upset firmly established bargaining patterns. 

Turning to the severance problem, the Board held 
that “a craft group will be appropriate for severance 
purposes in cases where a true craft group is sought 
and where, in addition, the union seeking to represent 
it is one which traditionally represents that craft.” 
Furthermore, the Board stated that in future craft 
severance cases it would require that all craftsmen 
of the same type in any plant be included, except 
those craftsmen in traditional departmental units, and 
that any employees not in the direct line of progres- 
sion in the craft be excluded. All craftsmen included 
in a unit had to be practitioners of the same allied 
craft and had to be primarily engaged in the perform- 
ance of tasks requiring the exercise of their craft 
skills. 
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Finally, the Board indicated that it “must accord 
recognition to the historically established separate in- 
terests of certain departmental groups which have by 
tradition and practice acquired craft-like character- 
istics.” Such a group would be severed if the Board 
were satisfied that (1) it was functionally distinct and 
separate, and (2) the petitioner was a union that had 
traditionally devoted itself to serving the special in- 
terest of the employees in question. 

Before examining the way the American Potash prin- 
ciples have operated in practice, it might be well to 
consider certain criticisms which may be made of the 
case. First, there can be little disagreement with the 
Board’s decision not to extend the National Tube doc- 
trine, the shortcomings of which have already been 
pointed out. However, by refusing to uproot that doc- 
trine entirely even in the four industries where it had 
been applied, the Board opened itself to a charge of 
making an arbitrary distinction between industries. 
Second, the craft severance requirements set up by 
the Board resulted in a rigid and mechanistic rule 
that made severance automatic upon proof of the 
presence of only two factors. Third, the American 
Potash tests ignore the effect of craft severance on 
operation, production and effective representation in 
the plant, the possibility of jurisdictional disputes, 
and the collective bargaining history of companies not 
involved in a proceeding. The only consideration em- 
phasized by the Board is the freedom of craftsmen to 
be separately represented. 

The Board’s position can be supported on the ground 
that the American Potash doctrine is a general prin- 
ciple based on the Board’s long experience with the 
problem of separate representation, and is reasonably 
designed to carry out the congressional policy of giv- 
ing great respect to the claims of craftsmen. The 
American Potash rule is thus not only a reasonable 
rule of administrative policy, but even under that rule 
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the Board must continue to decide in each case wheth- 
er a true craft group is sought by a traditional rep- 
resentative of such a group. 

The argument against the Board’s approach is that 
the history of section 9(b)(2) indicates that the Board 
was to retain wide discretion in the selection of the 
appropriate unit, and that by restricting this discre- 
tion to the extent that it did in American Potash the 
Board acted arbitrarily. By emphasizing only two fac- 
tors as a basis for severance, the Board undermined 
its own function and duty as an administrative agency 
possessed of the expertise which would enable it to 
evaluate properly all the factors in each case before 
deciding whether separate representation was justi- 
fied. On balance, although a strong argument can be 
made against the wisdom of the Board’s craft require- 
ments as set forth in American Potash, it seems doubt- 
ful that a court would hold that the formulation of 
these requirements was such an arbitrary action as to 
be beyond the power of the Board. 

Turning to the application of the substantive aspects 
of the American Potash case, the following points must 
be considered: the refusal to extend National Tube, 
the true craft requirement, the traditional representa- 
tive test, and the problem of departmental severance. 

Since 1954, the Board has consistently refused to 
extend the National Tube doctrine on either a plant- 
wide or industry-wide basis, although it has continued 
to apply the rule in those four industries where it 
had been applied previously even in the case of new 
plants or plants with no previous collective bargaining 
history. 

In applying the requirement that a “true craft” be 
sought, the administrative policies of the Board since 
the American Potash decision have not varied to any 
great degree from those followed earlier. The same 
criteria that the Board developed to determine wheth- 
er a certain employee group possessed and exercised 
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craft skills are still applied although the Board fre- 
quently relies on certain factors emphasized in Ameri- 
can Potash to support a finding or a refusal to find 
craft status. 

The aspect of American Potash that has given the 
Board the most difficulty is the “traditional represent- 
ative” test. The Board indicated that the required 
representation need not be actual, historical represen- 
tation of the employees sought within the industry in 
question. It was sufficient if the labor organization 
had represented the craft group at any plant some- 
time in the past, although representation of the em- 
ployees through their inclusion in a broader unit was 
not regarded as establishing the requisite tradition of 
representation. Furthermore, a petitioner had to be 
organized to represent a specific group of craftsmen, 
and the presence of such craftsmen in the labor or- 
ganization had to be the result of a special effort to 
represent the distinctive interests of those craftsmen 
and not simply a fortuitous occurrence. 

The Board next faced the problem of whether a new- 
ly formed union could be a “traditional representa- 
tive” within the meaning of American Potash. The 
Board first answered this question in the negative. 
However, in less than six months the Board reversed 
itself and found that a newly formed union could be 
a “traditional representative” for severance purposes. 
A history of representing crafts, said the Board, is 
only one test. The Board felt that to preclude a new 
union from meeting the “traditional representative” 
test would be an improper grant by the Board of 
monopoly rights to particular labor organizations. 

Once having decided that certain unions were not 
traditional representatives but that newly formed un- 
ions might meet this qualification, the question of newly 
formed unions allegedly fronting for labor organiza- 
tions that could not qualify to sever craft groups was 
logically the next problem to confront the Board. In 
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two recent cases, the Board has found that a petitioner 
was fronting for an industrial union that could not 
qualify as the “traditional representative” of the em- 
ployees sought and whose earlier petitions had been 
denied on that ground. Although the petitioner had its 
own constitution, bylaws, bank account and dues paying 
members, the close relationship between the petition- 
er and the industrial union, and the fact that officials 
of the industrial union called and presided over all 
meetings of the petitioner and nominated and elected 
themselves as officers of the petitioner, indicated that 
the petitioner was merely an adjunct or satellite of the 
industrial union. Thus the determinative factor ap- 
pears to be the independence and autonomy of the 
petitioner. 

The application of the traditional representative 
test raises severe doubts as to its value. The point that 
only a traditional representative has the requisite un- 
derstanding of the special interest of craftsmen is not 
well taken in light of the Board’s holding that the 
traditional union test applies only to severance situa- 
tions and not where a separate craft unit is estab- 
lished in the absence of bargaining history. Surely 
the special interests of craftsmen are just as special 
and deserve the wisest separate representation in the 
cease of a new plant as in the case where a craft is 
severed. All the rule can mean at present is that any 
autonomous union formed for the exclusive purpose 
of representing a particular craft or departmental 
group is a traditional representative within the mean- 
ing of American Potash. By adhering to this rule the 
Board imposes an important limitation on employees’ 
freedom of choice which clashes with the Board’s 
declaration in American Potash. 

In applying the departmental severance tests of 
American Potash, the Board continued to grant sep- 
arate representation to a number of groups to which 
it had always accorded special treatment: toolrooms 
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and machine shops, truckdrivers, boiler rooms and 
powerhouses, lithographic employees and foundries. 
The Board also continued to apply its rule that multi- 
craft maintenance departments will not be severed in 
the face of a controlling bargaining history, but that 
absent such a history a maintenance unit possesses 
interests and duties sufficiently distinct from those 
of production employees to justify separate represen- 
tation. Subsequent to American Potash, the Board 
recognized new types of departmental units as meeting 
the necessary requirements. Nevertheless, in a large 
number of cases the Board rejected departmental re- 
quests, resting its decision on the ground either that 
the employees sought did not constitute a group of 
the type to which the Board had traditionally accorded 
separate representation or that the group did not com- 
prise a functional and distinct department. A policy 
of recognizing as appropriate for separate represen- 
tation any department which meets the American 
Potash requirements would seem to be preferable in 
that it at least makes the question of separate repre- 
sentation-turn on objective factors present in that case. 

The Board has laid down a number of new rules 
regarding the severance of departmental groups. The 
Board permits craft unions to represent departmental 
units, and has permitted a petitioner to convert a 
currently represented craft unit into a departmental 
unit by the addition of non-craftsmen. In determining 
whether a departmental unit is functionally distinct, 
the Board considers many of the factors it weighs in 
establishing craft status: whether there is separate 
location and separate supervision, differences in pay 
rates and working conditions, presence or lack of an 
apprenticeship program, amount of interchange with 
other employees, and specialized function, if any, in 
the plant. However, the Board will not grant depart- 
mental severance to units characterized by diverse 
supervision and physical dispersion, or to groups that 
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cut across departmental lines and merely represent 
heterogeneous groupings of employees performing 
different tasks with varying degrees of skill. 

Since the American Potash principles were an- 
nounced in 1954 they have received only one thorough 
consideration in the courts. In NLRB v. Pittsburgh 
Plate Glass Co., the Board requested the court of ap- 
peals to enforce an order directing the employer to 
bargain with the International Brotherhood of Elec- 
trical Workers which had been certified by the Board 
as the representative of a craft group of electricians 
at the employer’s new Cumberland, Maryland plant. 

The United States Court of Appeals for the Fourth 
Cireuit refused to enforce the Board’s bargaining or- 
der on the ground that the Board’s action in formulat- 
ing the American Potash principles and in applying 
them in the instant case was arbitrary and discrimina- 
tory. The court said that by adopting a flat rule that 
a craft group must be split off whenever a request 
is made by a traditional representative, the Board 
seemed to abdicate its authority to decide whether or 
not a craft unit is appropriate in a given case and to 
turn this power over to the employees. 

The court went on to say that even if the decision 
to permit separate representation could be justified 
by the circumstances of a given case, it must be con- 
demned in this instance as discriminatory in view of 
the Board’s policy of denying craft representation un- 
der similar circumstances in four selected industries. 
The court could find no reasonable explanation for 
the Board’s special treatment of these four industries. 
The court rejected the Board’s justification for the 
special treatment expressed in American Potash: that 
“it would not be wise or feasible to upset a pattern 
of bargaining already firmly established,” pointing 
out that the bargaining pattern in the plate glass in- 
dustry was just as firmly established and would be 
disrupted just as much by automatic severance as 
would the bargaining pattern in the favored group. 
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The court would seem to be on sound ground in 
attacking the Board for failing to rest its distinction 
between the four favored industries and all other in- 
dustries on any rational ground. As the court pointed 
out, the only excuse given by the Board is that it 
would be unwise to disturb established bargaining 
patterns, but this excuse does not support the Board’s 
practice of denying craft severance in new plants in the 
favored group where there are no established bargain- 
ing patterns. 

Although the court’s decision does not rest on the 
ground that the American Potash rule is beyond the 
power of the Board, the whole thrust of the court’s 
decision is to undermine that rule. For if the Board 
is arbitrary in limiting the National Tube doctrine to 
four industries, it would not be any less arbitrary in 
extending that doctrine to the plate glass industry. 
What appears to disturb the court most is the rigidity 
of the Board’s approach. The most important point 
implicit in the court’s approach is the requirement 
that the Board obey the statutory mandate to decide 
in each case the appropriate unit, or at least apply 
reasonable criteria which are not arbitrary or discrim- 
inatory. 

The court’s further argument that the American 
Potash principles are bad because they place the de- 
termination of the craft representation issue in the em- 
ployees’ hands would appear at first glance to under- 
mine the whole “Globe” election procedure. There is 
not necessarily any inconsistency. For the point of 
the court was that, by laying down a flat rule that 
granted severance whenever a true craft was request- 
ed by a traditional representative, the Board gave un- 
due weight to the employees’ choice and failed to 
exercise its own judgment, while the rationale under- 
lying the “Globe” procedure is that the employees’ 
choice is one factor among many to be considered, 
and will be decisive only when all the other factors 
have been considered and are found to be equally bal- 
anced. 
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The Supreme Court’s denial of certiorari in the Pitts- 
burgh Plate Glass case leaves the American Potash 
rule open to attack in the Fourth Circuit, and peti- 
tions for review of this type of case will undoubtedly 
increase in that circuit. Nevertheless, the Board has 
decided to adhere to the American Potash principles 
in a case where the integration argument was pressed 
vigorously as a ground for denying severance. It 
seems likely that other circuit courts will be called 
on to consider this problem and, if the Board does 
not review its position, the Supreme Court will proba- 
bly be faced eventually with consideration of the 
soundness of the Board’s present approach. 

Assisted by a minimum of statutory guidance and 
confronted during most of its existence by a split in 
the labor movement that added to its difficulties, the 
Board has attempted to strike a balance between the 
conflicting demands of a free choice of bargaining 
representative by employees and stability of labor re- 
lations. The greatest difficulty with the policies which 
the Board has pursued is that it has often gone to 
extremes. 

Perhaps the best method of handling this difficult 
problem would be for the Board to return to a case 
by case approach and enumerate a number of criteria 
that would be taken into consideration in granting or 
denying separate representation. Among these criteria 
would be: bargaining history both at the plant in- 
volved and in the industry of which the plant is a 
part; integration of operations; skills, functions and 
working conditions of the employees; and maintenance 
of craft identity by the group sought. Where the con- 
siderations favoring an overall or separate unit were 
evenly balanced, the Board could continue to rely on 
the wishes of the employees, for it would have con- 
sidered all the relevant factors. There is no reason 
for the Board to lay down rigid rules. There is, on the 
contrary, every reason for the Board to examine all 
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the relevant factors and reach judgment on the whole 
ease after balancing those considerations that point 
toward severance against those that point to the op- 
posite conclusion. 

The issue of craft versus industrial unit and the 
contest for members between craft and industrial un- 
ions continues. No-raiding agreements have apparent- 
ly produced a decline in the number of Board contests 
between affiliates of the former AFL and former CIO. 
However, there are current problems such as the dis- 
pute over the contracting out of maintenance work 
by plants that are normally organized on an indus- 
trial basis, and the possible impact of automation on 
craft skills. Such problems promise to keep the issue 
of craft versus industrial unit bargaining an important 
one and to make it as thorny a problem in the future 
as it has been in the first quarter aay of Board 
experience. 
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NOT ISSUE AGAINST STRIKE TO ENFORCE 
DEMAND FOR’ UNION-RAILROAD JOB- 
FREEZE AGREEMENT PRIOR TO ABOLITION 
OF POSITIONS HELD BY UNION MEMBERS 


Condensed from 109 University of Pennsylvania Law Re- 
view 293-305 (December 1960) and printed with permis- 
sion from Pennsylvania Law Review. Business address: 
3400 Chestnut Street, Philadelphia 4, Pa. Single copy 
price $1.75. 


. Order of R. R. Telegraphers v. Chicago & N. W. Ry., 
362 U. S. 330 (1960). 

In November, 1957, respondent interstate railway 
petitioned the South Dakota Public Utility Commis- 
sion for permission to institute in that state a “cen- 
tral agency plan” whereby the service area of certain 
station agents would be extended to include neighbor- 
ing stations, which would then be closed. The railway 
contended that existing agencies were too numerous 
for efficient operation and were producing large defi- 
cits. Public hearings were held at which petitioner 
union opposed the plan, adoption of which would abol- 
ish positions held by many of its members. While 
the state PUC decision was still pending, the union 
notified the railway, pursuant to section 6 of the Rail- 
way Labor Act, that it wished to change the existing 
collective bargaining agreement by adding a provision 
that “no position in existence on December 3, 1957, 
will be abolished or discontinued except by agree- 
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ment between the carrier and the organization.” The 
railway answered that it did not consider the demand 
a proper subject for bargaining under the Railway 
Labor Act but agreed, without waiving its position, 
to meet with the union to discuss related matters. 
After failure of negotiation and mediation, both par- 
ties refused to submit the dispute to arbitration and 
the union voted to strike. The railway then filed for 
injunctive relief in the federal district court, alleging 
that the strike would be based upon an unlawful bar- 
gaining demand. Finding that the union’s demands 
were not unlawful, the district court denied the injunc- 
tion. The court of appeals reversed, holding that in- 
asmuch as the union’s demand did not relate to “rates 
of pay, rules, and working conditions” it was not a 
subject of mandatory bargaining under the Railway 
Labor Act and was, therefore, not a “labor dispute” 
within the Norris-LaGuardia Act’s ban on labor injunc- 
tions. On certiorari, the Supreme Court reversed, hold- 
ing that there was a labor dispute within the meaning 
of the Norris-LaGuardia injunction ban and that the 
strike could not be enjoined as an attempt by the un- 
ion to bargain about an unlawful object. 

The railway labor field is governed primarily by 
two federal statutes. The Norris-LaGuardia Act de- 
nies the federal courts jurisdiction to issue injunctions 
against strikes involving or growing out of labor dis- 
putes, defined as controversies concerning “terms or 
conditions of employment ...” The Railway Labor 
Act places a duty upon carriers and their employees 
“to make and maintain agreements concerning rates 
of pay, rules, and working conditions... .” It sets 
up a four-stage procedure for settling disputes arising 
in the main of these agreements and a separate pro- 
cedure for resolving controversies arising under them. 
Because there is no administrative agency empowered 
to enforce or apply the Railway Labor Act, this duty 
devolves upon the courts, raising the question of the 
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courts’ power, under the Norris-LaGuardia Act, to is- 
sue injunctions to uphold the mandates of the Railway 
Labor Act. The Norris-LaGuardia Act has been ap- 
plied to disputes arising under the Railway Labor Act, 
but the Supreme Court has held that in certain areas 
the former statute must be harmonized with the pat- 
tern of congressional railway labor legislation. 

The railway argued and the Court analyzed the 
instant case from the point of view of whether the 
controversy was a labor dispute within the mean- 
ing of the Norris-LaGuardia ban on labor injunctions, 
and, if so, whether the threatened strike might never- 
theless be enjoined as part of an attempt to bargain 
about an unlawful object. But a more rewarding analy- 
sis of the case is based on an interpretation of the 
Norris-LaGuardia Act in the light of the other con- 
gressional legislation in the railway labor field. 

The Court’s initial determination that the present 
controversy fell within the Norris-LaGuardia Act’s 
definition of labor dispute is open to three objections. 
First, neither the clear meaning of the statutory lan- 
guage nor its previous interpretation compels such a 
reading of the definition. “Terms of employment” 
appears to mean not the existence of contract terms 
but comprehends rather wages, hours, severance pay, 
seniority, job transfer, rate of attrition, union security, 
and the like; and “conditions of employment” would 
seem to describe working conditions—that is, the phys- 
ical conditions under which the work is to be per- 
formed, the proper clothes to be worn, the number of 
coffee breaks, and the like. Second, the Court rejected 
the court of appeals’ finding that the union’s demand 
pertained to matters of exclusive management concern 
by analogizing from the current statutory and con- 
tractual provisions which provide for cushioning the 
blow of railway job loss to the proposition that it 
was not illegal to bargain for protection against that 
loss itself. While stringent cushioning provisions or 
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vigorous attempts to upgrade the job classifications 
of the agents retained might discourage job elimina- 
tions, it would seem that the Court missed a conceptual 
distinction of a basic order in equating provisions by 
which labor may share the fruits and avoid some of 
the personal damages arising from the institution of 
technical or administrative improvements with a con- 
tract clause which would give the union a right to bar- 
gain directly to prevent the making of these improve- 
ments. And third, in view of the indefiniteness of 
the statutory definition of labor dispute, further illu- 
mination of what Congress meant by “terms or condi- 
tions of employment” may be sought in other con- 
gressional labor legislation defining the area in which 
collective bargaining is to be used. 

The court, moreover, having refused to consider 
any arguments for narrowing the Norris-LaGuardia 
definition of labor dispute, proceeded to analyze the 
present controversy in precisely those terms of “ille- 
gality of object” favored by the proponents of the la- 
bor injunction and specifically rejected by the Norris- 
LaGuardia Act. This analysis, also, is deficient. A 
strike, no matter what its object, cannot be enjoined 
under section 7 of the act inasmuch as the limited ju- 
risdiction there left to the federal courts to issue in- 
junctions in labor disputes covers only the prevention 
of violence beyond the control of the public authori- 
ties. A second objection to the use of the illegality 
analysis to provide exceptions to the Norris-LaGuardia 
Act ban on labor injunctions is that it opens a gap in 
the act requiring constant court supervision to define 
that gap’s limits. Finally, the Court fails to give prop- 
er weight to the problem of reconciling the apparently 
conflicting congressional purposes in the Norris-La- 
Guardia and Railway Labor Acts. The Court holds 
that the present controversy concerned “rates of pay, 
rules, and working conditions” and thus was proper- 
ly raised under the Railway Labor Act. Neither the 
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words themselves nor previous judicial interpretations 
of their meaning support the Court’s finding on this 
point. Both the history and the contents of the two 
acts suggest that Congress intended to permit strikes 
in a narrower area under the Railway Labor Act than 
under the Norris-LaGuardia Act. The theory of the 
Norris-LaGuardia Act is one of laissez-fairé in labor 
disputes; the act withdrew from the federal court’s ju- 
risdiction to intervene in the collective bargaining sit- 
uation. By contrast, the Railway Labor Act shows 
no such faith in the efficacy of the strike as the final 
solution of controversies between railroads and rail- 
road unions. In addition to the national importance 
of the continued functioning of the railroad industry, 
a second reason for the congressional limitation on 
the right of railway employees to strike is apparent: 
control of the railroad industry is divided into not 
two, but three parts—the government shares with 
management and labor the power to determine the 
policies and practices of the nation’s railroads. Thus 
many activities are closely regulated in the railroad 
field which in most fields of business would be matters 
of pure management prerogative. In other words, the 
power granted to the ICC and the state public utility 
commissions to determine the interests of the public as 
a whole, including those of both the railroads and 
railway labor, explains why Congress would limit the 
duty to settle controversies between railroads and labor 
to the right to organize and to the making and main- 
tenance of agreements concerning rates of pay, rules, 
and working conditions. Thus it seems proper to read 
the Railway Labor Act as a statement of a congression- 
al policy that matters outside the enumerated areas 
should not be the subject of collective bargaining, 
or at most, should be bargainable only upon the vol- 
untary concurrence of both parties. The histories of 
the two acts suggest that precedence should be given 
to the mandates of the Railway Labor Act. Not only 
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does that act govern a specialized industry which 
Congress has dealt with apart from its general labor 
policy but also the railway act was re-enacted two 
years after the passage of Norris-LaGuardia. 

Whatever the correctness of the present decision, 
its effect on the future of railway labor bargaining 
must be determined. The Court stated that “nothing 
the union requested would require the railroad to vio- 
late any valid law or the valid order of any public 
agency.” Not considered was the effect of a conflict 
between the proposed provision and a mandatory or- 
der of a state commission requiring abandonment of 
stations; by implication, the railway might still dis- 
regard that provision upon a determination that state 
or federal law—and not mere business considerations 
—required it to continue to seek the abandonment or 
consolidation of positions. If the opinion in the instant 
ease is so read, the Court has reached a balance be- 
tween competing interests in the railway labor field 
by permitting the public, through state legislatures 
and public utility commissions, to encourage railroad 
efficiency. In the absence of such public action, how- 
ever, the union retains its right to protect its mem- 
bers’ interests in job stability. 
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NORRIS-LaGUARDIA ACT—FEDERAL COURTS 
WITHOUT JURISDICTION TO ENJOIN STRIKE 
IN SUPPORT OF DEMAND THAT NO JOBS BE 
ABOLISHED WITHOUT RAILWAY UNION’S 
CONSENT 


Condensed from 59 Michigan Law Review 459-464 (Janu- 
ary 1961) and printed with permission from Michigan Law 
Review. Business address: Hutchins Hall, Ann Arbor, 
Michigan. Single copy price, $2.00. 


Order of R. R. Telegraphers v. Chicago & N. W. Ry., 
362 U. S. 330 (1960) 

Respondent railroad sought authority from the 
South Dakota Public Utilities Commission to reduce 
the number of its station agents. Petitioner union not 
only contested but also demanded of the railroad that 
the following provision be added to the existing col- 
lective bargaining agreement: “No position in exist- 
ence on December 3, 1957, will be abolished or dis- 
continued except by agreement between the carrier and 
the organization.” The commission thereafter found 
maintenance of the particular jobs to be wasteful and 
issued a mandatory order directing their abandon- 
ment. When the union prepared to strike in support 
of its demanded contract provision, the railroad 
sought an injunction in a federal district court. The 
district court’s denial of injunctive relief was reversed 
by the Court of Appeals for the Seventh Circuit. On 
certiorari to the United States Supreme Court, held, 
reversed, three Justices dissenting, one Justice con- 
curring specially. The union’s demand presented a 
lawfully bargainable issue under the Railway Labor 
Act, and the Norris-LaGuardia Act applied to deny 
jurisdiction to issue an injunction. 

The Norris-LaGuardia Act is applicable where a 
“labor dispute” exists, and the act’s broad defini- 
tion of a labor dispute, coupled with liberal construc- 
tions of this definition by the Supreme Court, clearly 
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indicated that the act applied in the principal case. 
The railroad attempted to avoid this apparent appli- 
cability by stretching a series of exceptions to the 
Norris Act so as to embrace the principal case. In 
the principal case the railroad sought to extend an ex- 
ception, created for unlawfulness under a labor-regu- 
lating statute, to include unlawfulness under a non- 
labor statute. The railroad urged that the union 
demand was in two respects unlawful under the In- 
terstate Commerce Act. First, the railroad character- 
ized the union’s demand as requiring the retention of 
jobs found to be wasteful by the South Dakota Com- 
mission, and alleged that this violated the National 
Transportation Policy set forth in the preamble of the 
Interstate Commerce Act. Second, the railroad con- 
tended that the union demand violated that portion 
of the Interstate Commerce Act which impliedly left 
to the states the regulation of station service. It 
argued that the union, by demanding that its permis- 
sion be obtained for any abandonment of station serv- 
ices, was using its congressionally-established bargain- 
ing powers to usurp state authority in an area where 
Congress intended the states to be supreme. 

The majority, in an opinion written by Mr. Justice 
Black, found no conflict between the union’s demand 
and the South Dakota Commission order. This mooted 
the railroad’s argument that the union could not law- 
fully usurp state authority, and made ineffectual the 
argument based on conflict with the Interstate Com- 
merce Act’s efficiency commands. Instead, Mr. Jus- 
tice Black found that the union merely wanted to dis- 
cuss actions which might vitally and adversely affect 
the seniority, security, and stability of railroad jobs; 
that the union had not defied any state order; and 
that the union’s demand was not prompted by the 
railroad’s action in seeking state authority to put 
its agency consolidation plan into effect. These find- 
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ings can be squared with significant facts in the case 
only with the greatest difficulty. It is easy to visua- 
lize cases in which it would be difficult to determine 
whether a similar demand was to be used in conflict 
with a state order. Perhaps by refusing to recognize 
a conflict until a union actually attempts to enforce 
an existing contract which is in conflict with a state 
order, the Court was seeking to avoid facing future 
cases with the necessity of determining a difficult 
factual question—whether a nonexistent but demand- 
ed contract provision would or could be used in a 
manner inconsistent with state agency action. Fur- 
thermore, had the Court acknowledged a conflict and 
found the bargaining demand unlawful, it would have 
been faced with the alternative of creating a further 
judicial exception to the plain terms of Norris-La- 
Guardia, or of holding that the federal courts were 
powerless to restrain a union from the unlawful use 
of its federally-granted bargaining powers. 

While the avoidance of these problems may have 
motivated the “no conflict” finding in the principal 
case, the finding will raise a number of other problems 
in the future. Collective bargaining in the industry 
may not be facilitated because the parties are given no 
indication of what their rights will be when the union 
attempts to enforce a contract which conflicts with 
a state order. Nevertheless, the holding does repre- 
sent a considerable tactical victory for the unions, 
for now a union can make it abundantly clear that it 
will strike in de facto opposition to a state order, and 
the railroad will not be entitled to judicial relief. Rail 
unions today are shrinking in membership and desper- 
ately fear loss of jobs; there will be few of their lead- 
ers who can afford not to go all the way in resisting 
state orders to abandon services. Add to this the fact 
that a prolonged strike today would toll the death 
knell of a number of the nation’s railroads, and it is 
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apparent that the railroads will now experience even 
greater difficulties in abandoning uneconomic services. 
The finding also leaves state regulatory agencies un- 
certain as to their powers vis-a-vis union bargaining 
rights, and will therefore not improve the state regu- 
lation of railroads. Finally, the finding will prove ' 
troublesome in the context of Interstate Commerce 
Commission regulatory orders. The Commission has 
broad powers to determine the disposition of employees 
when authorizing mergers and abandonments of lines 
of track. If the rationale of the principal case is fol- 
lowed, a union dissatisfied with such a disposition of , 
employees will be able to strike for an agreement that 
an authorized merger or abandonment not be made 
without its consent, and there will be “no conflict” be- 
tween the union demand and the order. 

The decision also may have important implications 
with regard to the scope of the subjects about which 
management is legally obligated to bargain under the 
National Labor Relations Act. Section 8(d) of the 
NLRA defines the duty of unions and employers to : 
bargain on “wages, hours and other terms and con- | 
ditions of employment.” In NLRB v. Wooster Divi- 
sion of Borg-Warner Corp., bargaining demands were 
categorized as “mandatory” or “permissive”. A de- 
mand is mandatory only if its subject matter falls 
within the scope of section 8(d). It was held that 
each party has an obligation to bargain in good faith 
on mandatory demands, but that a party who insists 
on agreement on a permissive demand, to the extent 
that negotiations on a mandatory subject reach an im- . 
passe, commits an unfair labor practice. There is no 
basis for inferring that a Borg-Warner-type doctrine 
has been applied to the Railway Labor Act. However, 
the Court at least made it certain that henceforth 
employers subject to the Railway Labor Act have a 
duty to bargain in good faith over demands that no 
jobs be abolished without union consent despite ob- 
jections that such demands invade what was consid- 
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ered to be a traditional area of exclusive managerial 
prerogative. The Court emphasized that Congress re- 
quires the ICC to include in orders approving railroad 
consolidations conditions which insure that for a cer- 
tain term the consolidation will not worsen the posi- 
tion of the employees with respect to employment, and 
also that Congress authorizes the ICC to include con- 
ditions protecting employees in authorizations of 
abandonment. This emphasis suggests that employ- 
ers subject to the NLRA will not have a duty to bar- 
gain over similar demands until there is comparable 
federal legislation to protect employees against dis- 
placement in this area. It may be that a history of 
bargaining over displacement of workers will alone 
be enough to support a holding that an employer sub- 
ject to the NLRB has a duty to bargain in good faith 
over a demand that no jobs be eliminated without 
union consent. 


UNION’S REFUSAL TO BARGAIN JUSTIFIED BY 
EMPLOYER’S LACK OF FAIR DEALING 


Condensed from 12 Syracuse Law Review 116-119 (Fall, 
1960) and printed with permission from Syracuse Law 
Review. Business address: Ernest I. White Hall, Syracuse 
10, New York. Single copy price, $1.00. 


NLBB v. International Ladies Garment Workers’ Un- 
ion, 274 F.2d 376 (3rd Cir. 1960). 

In accordance with the established policy of the In- 
ternational Ladies Garment Workers’ Union not to deal 
with former union officers who represent employers, 
a subordinate local refused to deal with such a repre- 
sentative of an employer’s association. The Board 
found violations of section 8(b)(3) of the Act since 
the union failed to show that it would be detrimental 
to its interests to deal with the employer representa- 
tive, and section 8(b)(1)(B) because the union co- 
erced the employer in the selection of its bargaining 
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representative. On petition for enforcement of the 
Board’s order, held, enforcement denied. The union’s 
refusal to negotiate with such an employer represent- 
ative was not a refusal to bargain in good faith or 
a coercive force since the employer displayed an ab- 
sence of fair dealing in selecting and insisting upon 
this agent and thus had not offered to bargain in good 
faith. 

Each party to the collective bargaining process or- 
dinarily has a right to choose its representatives, and 
there is a correlative duty on the opposite party to 
negotiate with the designated agent. A union’s refus- 
al to participate in the administration of a collective 
bargaining agreement until the employer withdrew a 
certain named representative has been held to con- 
stitute restraint and coercion in violation of section 
8(b)(1)(B). An employer also has been found to have 
violated the Act by refusing to deal with the union’s 
designated agent. However, each party to the collec- 
tive bargaining process has the same obligation to 
bargain in good faith. 

This duty of each party to negotiate with the desig- 
nated agent of the other is not an inflexible rule. In 
NLREB v. Kentucky Utilities, the employer was held 
justified in refusing further negotiations with a union 
representative whose past activities evidenced hostil- 
ity to the employer. And in Bausch & Lomb Optical 
Co. the NLEB held that the employer did not violate 
the Act by refusing to bargain with a certified union 
which had established a business enterprise in the 
same locality and industry, and thus had become a 
direct competitor. The normal obligation to bargain 
may be suspended while existing conditions show the 
uselessness in continuing with negotiations. 

The court found that the defector not only in fact 
had access to confidential information, but that the 
association’s primary purpose in employing him was 
“because of his years of familiarity from the inside 
of the union with its strategy, thinking, working, and 
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operations.” Moreover, the employer had boasted in 
a taunting manner that it has “put one over on the 
union.” Presented with these facts, good faith bar- 
gaining would be “in form only”, and thus the union’s 
duty to bargain was suspended. 

The underlying consideration in this type of a case 
is whether one of the parties to the collective bargain- 
ing process will be placed in a detrimental position 
due to the defector’s change of sides at the bargain- 
ing table. And, in the last analysis, this depends on 
the facts of each particular case. 


AVAILABILITY OF BREACH OF NO-STRIKE 
CLAUSE AS SETOFF IN ACTION FOR BREACH 
BY EMPLOYER OF AGREEMENT TO CON. 
TRIBUTE TO EMPLOYEE WELFARE FUND 


Condensed from 14 Vanderbilt Law Review 411-414 (De- 
cember, 1960) and printed with permission from Vander- 
bilt Law Review. Business address: Vanderbilt School of 
Law, Nashville 5, Tenn. Single copy price $2.00. 


Lewis v. Benedict Coal Corp., 361 U. 8. 459 (1960). 


Trustees of a welfare fund created by The National 
Bituminous Coal Wage Agreement of 1950 sought re- 
covery of royalty payments, which defendant-employer 
allegedly owed the fund under a collective bargain- 
ing agreement with the union. The employer defended 
on the ground that he was released from his duty to 
pay royalties into the welfare fund when the union 
breached its promise not to strike. The Supreme 
Court, reversing the lower court, held that an em- 
ployer’s damages for a union’s breach of a collective 
bargaining agreement cannot be set off against recov- 
ery by trustees of the welfare fund for employer’s 
breach of the same agreement. 

In interpreting bilateral contracts the courts, since 
the eighteenth century, have sought to make mutual 
promises either dependent or concurrent. This is not 
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to say that parties to a contract cannot make prom- 
ises independent; and if the court finds that the in- 
tention of the parties, as embodied in the contract, 
is that the promises be independent, this intention 
will be given effect. The right of a third-party bene- 
ficiary to sue on a contract has been established since 
the case of Lawrence v. Fox. The rights of the third- 
party beneficiary, however, are subject to all the de- 
fenses and equities arising out of the contract. One 
of the defenses available to the promisor is the right 
of setoff, and the few times that it has been claimed 
against third-party beneficiaries it has been allowed. 
But where federal questions are concerned, as in the 
principal case, federal courts are not bound to follow 
the applicable state law and may look to pertinent 
statutes or to the federal common law for a solution 
to the problem. 

In the principal case the Court concluded that in 
view of the circumstances surrounding the collective 
bargaining agreement, contract law is simply not ap- 
plicable. The Court then, without expressly saying 
so, turned to these circumstances and interpreted the 
agreement in light of the national labor policy. The 
Court’s rejection of the attempted setoff, and conse- 
quently the rejection of the applicability of contract 
law to collective bargaining agreements, has the ef- 
fect of establishing the welfare fund as a distinct and 
separate entity. 

This effect clearly enhances the national labor pol- 
icy. With the welfare fund separated from the vicis- 
situdes of management-union relationships the wel- 
fare fund can better serve its intended purpose of 
providing the employee with some measure of finan- 
cial and social security. Therefore, the Court’s pro- 
tection of the welfare fund at the expense of some 
established contract principles is desirable. The Court 
seems to be following its decision in Lincoln Mills 
to formulate a substantive law to apply to collective 
bargaining agreements. 
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Space limitations preclude publication of complete digests on all 
important material in the Industrial Relations field. A Bibli- 
ography will provide a brief description of the article content, 
enabling you to determine the desirability. of obtaining the original 
article. 
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MONOPOLY 


Labor Unions and Monopoly 


Condensed from an article by Robert M. Segal, published 
in 66 Commercial Law Journal 38-42, 52 (February 1961). 
Business address: Commercial Law League of America, 
222 W. Adams Street, Chicago 6, Illinois. Single copy 
price, $.50. 


“The proposal to put labor unions under the anti- 
trust laws is based on legislation by slogan and equity 
by analogy,” according to the author, a member of 
the Massachusetts bar. He maintains that the basic 
theory of the anti-trust laws is not applicable to labor 
unions. Past history of application of such statutes 
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to unions “clearly demonstrates” their failure. The 
alternative proposal to eliminate industry-wide bar- 
gaining is also reviewed and dismissed as one that 
would create more problems than it might eliminate. 
The various legal restraints and obligations to which 
unions are presently subjected are examined. Con- 
cludes with reasons for supporting the thesis that the 
fundamental governmental policy toward labor should 
be “the encouragement and support of a strong, in- 
dependent labor movement.” 


STATE LABOR RELATIONS ACTS 


Law and Policy in State Labor Relations Acts: The 
New York Board as Innovator 


Condensed from an article by Jay Kramer, published in 
333 The Annals 59-75 (January 1961). Business address: 
The American Academy of Political and Social Science, 
3937 Chestnut Street, Philadelphia 4, Pennsylvania. Single 
copy price, $2.00 for nonmembers, $1.50 for members. 


The chairman of the New York State Labor Rela- 
tions Board discusses the problems of and the contri- 
bution that can be made by that board in view of 
the passage of section 14(c) of the 1959 amendments 
to the Taft-Hartley Act. “This amendment, by elimi- 
nating a large no-man’s land in which labor disputes 
were wholly unregulated, emphasized anew the sig- 
nificant and currently expanding role of state labor 
relations boards in the maintenance of industrial peace 
and the development and encouragement of good la- 
bor-management relations.” Because the state has 
more than 10% of the nation’s nonagricultural work- 
force, and because the case load of the New York 
board “has far exceeded that of any other state 
board,” the author believes that New York has al- 
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ways served as a “bellwether and guide for other 
jurisdictions and, to some extent, for the national 
body.” The nature of the statute and powers of the 
board are examined. Three specific problem areas 
are then reviewed—evolution of doctrines relating to 
appropriate units, determinations pertaining to the 
proper duration of collective agreements, and the 
quasi-judicial and administrative program to terminate 
the existence of collusive bodies posing as genuine 
labor organizations and to preclude their use of board 
processes. A brief bibliography of articles on labor 
relations acts in other states is appended. 


UNION REPRESENTATIVES 
The Lawyers of Labor 


Condensed from an article, published in LXIII Fortune 
213-220 (March 1961). Business address: Time & Life 
Building, Rockefeller Center, New York 20, New York. 
Single copy price, $1.25. 


Examines a “fairly recent phenomenon”, the pro- 
liferation of practitioners of labor law, “one of the 
newest of the specialized disciplines of the bar.” The 
article was prompted by the appointment of the Sec- 
retary of Labor from the ranks of labor lawyers. The 
extent of counsel’s services for the local union and its 
parent are explored. Their role in many instances 
apparently extends to the shaping of the general pol- 
icy of client unions, particularly for the younger in- 
dustrial unions. “The ‘old-line’ craft unions . . . be- 
lieve in keeping lawyers in their place.” Also briefly 
discussed are the ethical predicaments which face an 
attorney when the leadership of a union he is repre- 
senting is accused of corruption. 
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UNIONS 


Local Independent and National Unions: Competitive 
Labor Organizations 


Condensed from an article by Leo Troy, published in 
LXVIII The Journal of Political Economy 487-506 (Oc- 
tober 1960). Business address: The University of Chicago 
Press, 5750 Ellis Avenue, Chicago 37, Illinois. Single copy 
price, $1.75. 


Some 2000 local independent unions exist as com- 
petitors to the dominant national unions. The article 
surveys the economic and legal background of such 
unions, examines the explanations for independence, 
and examples of conflicting collective bargaining ob- 
jectives between local independent and national un- 
ions. What of the future? The author foresees little 
chance of many of the independents evolving into na- 
tional unions. There has, however, been a trend to 
“federalization”—the association of local unions 
from usually diverse occupations and industries into 
a national federation. Several purposes are served: 
obtaining economic and legal advice needed for col- 
lective bargaining and representation which each 
could not afford individually; pooling otherwise in- 
adequate financial resources while at the same time 
preserving autonomy. 

“Changes in the composition of the labor force may 
prove hospitable to the local independents,” accord- 
ing to the author. Although they will probably not 
dominate the organization of white-collar workers, “it 
is likely that they will increase their present share” 
of such membership. A factor favoring this growth 
is the increasing number of NLRB elections in units 
of thirty employees or less. Also, in the South, with 
its “history of regionalism and xenophobia, especial- 
ly for northern union organizers,” local independent 
unions ought to thrive. 
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WHITE COLLAR WORKERS 
White-Collar Employment: I—Trends and Structure 


Condensed from an article by Carol A. Barry, published 
in 84 Monthly Labor Review 11-18 (January 1961). Busi- 
ness address: United States Department of Labor, Bureau 
of Labor Statistics, Washington 25, D. C. Single copy 
price, $.55. 


This is the first half of a two-part article on spe- 
cial labor force subjects. It covers recent growth in 
white-collar employment in comparison with long- 
term trends, and analyzes the structure of the work 
force. Some provocative questions are raised (and 
not answered) at the end of the discussion: 


Will the increasing proportion of workers in 
occupations and industries relatively unaffected 
by recessions prove to be a stabilizing factor in 
the economy, or will white-collar workers, as they 
represent an increasing proportion of the labor 
force, become more susceptible to spells of un- 
employment? As workers in blue-collar jobs (par- 
ticularly in the less skilled occupations) become 
unemployed, how successfully will they be able to 
shift to areas of white-collar employment? How 
much of the demand for white-collar workers 
will be filled by persons newly entering the la- 
bor force? To what extent is the rapid growth 
of professional workers dependent upon contin- 
uing government expenditures in the areas of 
defense and space exploration? How will the in- 
creasing proportion of workers in occupations 
which are currently less unionized affect the 
broad pattern of industrial relations? 
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